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MEMORANDA. 

In June 1850, the Lord Chancellor^ Baron Cottenham, 
was created Viscount Crowkurstsnd Earl of Cottenham ; 
and having subsequently resigned the Great Seal, Lord 
Langdale (Master of the Rolls), the Right Honourable 
Sir Lancelot Shadwell (Vice-Chancellor of England)^ 
and Mr. Baron Rolfey were appointed Conunissioners 
for the custody of the Great Seal. 

On the 15th July 1850, the Great Seal was delivered 
to the Right Honourable Sir Thomas fVtldey Knight» 
Lord Chief Justice of the Court of Common Pleas, 
who was thereupon created a Peer by the title of Baron 
Truro of Bowes, in the county of Middlesex. At the 
same time, Sir John Jervis, Knight, Her Majesty's 
Attomey-General, was appointed Lord Chief Justice 
of the Court of Common Pleas, in the place of the 
Right Honourable Sir JTiomas Wilde ; Sir John Bomilly, 
Elnight, Her Majesty's Solicitor-General, was appointed 
to be Her Majesty's Attorney-General, in the place of 
Sir John Jervis; and Alexander James Edward Cock-- 
bum, Esq., Q. C, was appointed to be Her Majesty's 
Solicitor General, in the place of Sir John Romilly, 
and was subsequently knighted. 



ERRATUM. 

Page 10. line 3. of the third paragraph of the marginal note for ** pur- 
chaser" read "trustee.** 
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OP 



CASES 



ARGUED AND DETERMINED 1849. 



IN THE 



HIGH COURT OF CHANCERY. 



AL V ANLE Y v. KINNAIRD. ^pp^ ^• 

Jfoy 2. 
Kovenier 21. 

npmS was an application by the purchaser to dis- If propemr 
•^ charge an order of the Vice-Chancellor of Eng- to be sold be, 

land, by which His Honor, at the instance of the by the igno- 
rance or 
vendors, set aside a sale under the circumstances herein- neglect of the 

after stated. ^«°^f ''> 

rpi^ agent, in- 
-"■"^ eluded in a 
contract for sale with other property intended to be sold, a case may arise in 
which the Court will refuse to compel a specific performance of the whole contract ; 
and if in such case the purchaser snould decline to tsJce so much as was intended 
to be sold, the course which the Court might adopt would probably be to abstain 
from interfering, leaving the purchaser to his remedy at law ; but it certainly 
would not rescind the contract. This course, however, cannot be followed in 
reference to sales under orders of the Court in which the Court must decide whether 
the sale is to be carried into effect or the property resold ; but in these cases it 
is expedient^ as far as possible, to adopt the rules which regulate the practice as 
between ordinary vendors and purchasers. 

Thus, in the case of a sale under the order of the Court, it being clear that a 
certain portion of property was not intended by the vendor to be included in the 
contract of sale, the Court, in the absence of any proof of misconduct in the pur- 
chaser or his agent, refused to compel a specific performance by the purchaser 
excluding the portion in question. 

The purchaser, however, electing to take exclusive of the portion of property in 
dispute, the Court ordered accordingly, and without compensation. 

Vol. II. B 



CASES IN CHANCERY. 

1849. The suit of Alvanley v. Kinnaird was instituted in 

7^^^^^ December 1834, for the purpose of having the trusts 

V. of an indenture, bearing date the 22nd March 1825, 

KiNNAiBD. (»aj^^ ij^^ execution, these trusts being for the sale 

of certain estates, the property of the Plaintiff, situate 
in the counties of Chester and Lancaster. The De- 
fendants were the trustees under the indenture. 

By a decree made in the cause, some of the estates 
were directed to be sold, and, in pursuance of this de- 
cree, were put up to sale on the 26th September 1842. 
Lot 1, which was described in the particulars of sale 
as " The Manor of Bredbury cum Goite, with the 
Court Baron to the same belonging, and all and every 
its rights, royalties, liberties, privileges, and advan- 
tages," was bought by T. M. FemSy as the agent and 
on behalf of Josiah Howardy for 70/. The Master's 
report approving of the purchase was obtained by the 
purchaser and duly confirmed; and 70/. 175. 6rf., being 
the purchase-money together with interest thereon, 
was paid into Court imder an order directing this 
payment and a conveyance, the conveyance to be 
settled by the Master if the parties differed. Discus- 
sions arose in reference to this conveyance in con- 
sequence of J. Howard claiming to have included, as 
part of Lot 1, all the mines and minerals belon^ng 
or appertaining to the Manor of Bredbury comprised 
in the deed of the 22nd March 1825. The matter 
came before the Master, who, considering that he had 
not power to decide on the claim, suspended further 
proceedings. 

The petition, on which the order now appealed from 
was made, wcus in consequence presented by the ex- 
ecutors of one of the creditors of the Plaintiff, to 
whom the conduct of the suit had been committed 



CASES IN CHANCERY. ^ 

fcy on order of the Court dated the 23rd June 1842. 1^9* 
IThe Petitioners, on behalf of themselves and the other alyanlbt 
X>^^^ interested in the trust estate* disputed the ^ ^* 

!• iT», , 1 n,i KiNNAlBD. 

<ilaim set up by J. Howard^ and prayed that the pur- 

<3hafle might be duly completed according to the inten* 

-fion of the vendors by excluding thereout all coal and 

^ther mines and minerals of whatever description^ or 

tJiat the said purchase might be annulled, and the lot 

in question resold. 

, This petition was heard before the Vice-chancellor 
of Efiglandy who, by an order dated the 18th De^ 
cemher 1848, directed the purchase to be set aside, the 
property to be resold, and the purchaser to pay the 
costs. From this decision J. Howard now appealed to 
the Lord Chancellor. 

The Petitioners, by reference to the conditions of 
sale and other evidence, including certain verbal state- 
ments made at the auction, endeavoured to shew that 
it must have been intended to exclude all the mines 
and minerals in the Manor of Bredbury from the 
description of Lot 1, and also that the purchaser was 
aware of this intention. The Lord Chancellor, how- 
ever, as will be seen from his judgment, thought that 
although it was not intended to include in Lot 1 the 
mines in question, yet that the terms of the particulars 
and conditions of sale were calculated to lead a pur- 
chaser to suppose that such was the intention; and 
further, that the error arose from the neglect of the 
vendors themselves, and that there was no evidence to 
rebut the assertion of the purchaser that he understood 
that the mines were included. Another ground relied 
on by the Petitioners related to the conduct of T. M. 
Ferns, the agent of the purchaser. The particulars 
of alleged mifioonduct ore noticed in the judgment of 

B 2 the 



CASES IN CHANCERY. 

1849. tlie Lord Chancellor, but his Lordship considered tliat 
nothing was proved which could in any way affect the 



V, validity of the purchase. 

KiNNAlRD. 

Under these circumstances, and for the purpose of 
the present report, it appears unnecessary to go into 
any further statement of the facts of the case, or into 
any detailed account of the evidence and arguments 
submitted to the Lord Chancellor. 

Mr. RoU and Mr. //. fV. Cok^ for the purchaser 
J. Howard^ and in support of the appeaL 

Mr. Beiliell and Mr. Toller for the Petitioners. 

Mr. Stuart QSii, Air. Lewin for the Trustees under the 
deed, supported the decision of the Vice-Chancellor. 

Mr. Rolt in reply. 



Nov. 21. The Lord Chancellor. 

The Appellant is a purchaser under an order of this 
Court of Lot 1, described thus, ** The Manor of Bred-- 
bury cum Gotte, with the Court Baron to the same 
belonging, and all and every the rights, royalties, 
liberties, privileges and advantages." The petition upon 
which the order appealed from was made, prayed that 
the sale might be completed excluding from the pur- 
chase in terms all coal and other mines and minerals of 
whatever description, or otherwise that the purchase 
might be annulled and all the orders made thereon 
discharged, and the purchase-money returned to the 
purchaser, and Lot 1 resold. By the order made upon 
that petition, the Vice**Chancellor of England directed 

that 



KlNNAIRO. 



CASES IN CHANCERY. i 

that the purchase should be set aside and the property 1849. 
Tesold, and. that the purchaser should pay the costs of ^^ ^^^^ 
the petitioners and of the trustees of the petitioners, out _ «. 
of his purchase-money in Court if sufBcient, and if 
not, personally. It would seem to be implied from this 
order that the Vice-Chancellor was of opinion that the 
mines and minerals were included in the purchase, for 
otherwise the first part of the prayer would have been 
granted, but that their being so included had arisen 
from some improper conduct of the purchaser, for other- 
wise there could not be any ground for making him 
pay the costs of correcting the error. 

Upon the first question, whether the purchaser of 
Lot 1 was entitled to any mines and minerals under 
lands within the Manor of Bredbury^ I do not think it 
necessary to express any opinion, the conclusion to 
which I have come upon other grounds leading to the 
same result as if I should hold that the purchaser was 
not so entitled. — (His Lordship here adverted shortly 
to the terms of the particulars and conditions of sale, and 
observed that, whatever might be their true construction, 
they were calculated to lead any purchaser to suppose 
that the mines of the Manor were comprised in Lot 1 ; 
that the purchaser's case was, that he so understood 
them, and that there was no evidence to raise any sus- 
pidon that he did not.) 

The ground principally reUed upon by the vendors is 
not any conduct imputed to the purchaser personally, 
except that he knew that the mines were not intended 
to be included in Lot 1, which he denies, but to the 
agent he employed to bid for him. I reject all that 
is alleged to have passed at the sale, as to statements or 
explanations made that no mines were included in 
Lot 1. I could not act upon the evidence as to any 

B 3 such 
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1849. such statements or explanations having been made ; and 
if thej had been dearly proved, thej would not have 
been received by me as affecting the question I have to 



Alyanlbt 

V* 



KiKNiiRD. decide. 



The agent, however, may have so misconducted 
himself in this agency, as to affect his principaL It is 
to be observed, that the agency commenced only the 
moment before the sale, he having been called out of 
the auction room by the purchaser, and was then for 
the first time authorized to bid for him ; and this agency, 
so far as it can affect the present question, terminated 
the moment the first Lot was declared to have been 
purchased by this agent, which he so purchased for the 
Appellant. The misconduct of an agent to affect his 
principal must occur in the exercise of his agency ; but 
in this case, the agency consisted only in bidding for 
Lot 1. It is said that this agent must have known that 
the mines were not intended to be included in Lot 1 . If 
he had such knowledge, the purchaser might complain 
that he had not imparted it to him, and so have prevented 
his bidding for what he was not likely to obtain ; but he 
denies that he had any such knowledge, and one of the 
facts alleged as proof that he had, seems to me to lead 
to an opposite conclusion. It is said that there was a 
former attempt to sell this property, that this agent was 
cognizant of the transaction, and that all mines &c. were 
in the particulars and conditions used on that occasion 
expressly excluded. Would not the obvious inference, 
from the distinct exclusion having been before thought 
necessary and at the latter sale abandoned, be, that the 
intention had been altered, and that no such general ex- 
clusion was intended ? As to the fact that this agent so 
bidding for the purchaser had, whilst the property was 
in the hands of the trustees, been employed as the 
country agent in the management of the property, and 

that 



CASES IN CHANCERY. 1 

that in preparing the particulars of sale, the parties who 1849. 

had the conduct of the sale had availed themselves of his alvanmy 
knowledge so obtained, I cannot see how that incapa- «• 

citated him from biddmg for a stranger. His employers, 
the trustees, were not the parties seUing, that duty 
having been intrusted by the Court to others : he had no 
duty to perform except to attend and watch the proceed- 
ings for the trustees ; and there is no imputation or proof 
that in the information he gave as to the particulars, he 
acted fraudulently or with any view to forward any 
scheme of the purchaser, whose agent he was not then 
for the purposes of the purchase, and who had not at 
that time any intention of bidding ; nor does it indeed 
appear that he gave any information which was not 
correct ; and, although he saw the particulars of sale, 
he denies that he ever saw the conditions ; and it was 
by the ninth condition of the former attempt to sell that 
the reservation of the mines was provided for. The 
framers of these very inaccurate particulars and condi- 
tions cannot charge him for not having discovered and cor- 
rected their errors and blunders, which, not having seen 
the conditions and not having been consulted, he had 
not the means of doing. 

It does not appear to me, therefore, that there is any 
ground for setting aside this purchase upon the conduct 
of the purchaser or of his agent ; but I think it dear ' 
that the vendors did not intend to sell under Lot 1 any 
mines or minerals imder any lands within the Manor. 
There was much neglect and want of attention on the 
part of some of those who acted for the vendors. — (His 
Lordship here explained how, in his opinion, the error 
arose.) 

If property not intended to be sold be, by the ignorance 
(Mr neglect of the vendor's agent, included in a contract 

B 4 for 
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1849. 



ALVAttLEY 

V, 
KlNVlIRD. 



for Bale with other property intended to be sold, a case 
may arise in which the Court would refuse to compel a 
specific performance of the whole contract; and if in 
such case, the purchaser declined to take so much as 
was intended to be sold, the course which the Court 
might adopt would probably be to abstain from inter- 
fering, leaving the purchaser to his remedy at law ; but 
it certainly would not rescind the contract. This course, 
however, cannot be followed in sales under orders of 
the Court : the property must be sold, and the Court 
must decide whether the sale is to be carried into effect 
or the property resold ; but it is expedient, as far as pos- 
Bible, to adapt the rules which regulate such cases be- 
tween vendor and purchaser to the case of purchases 
under orders of the Court. 



I have already said that I see no ground for setting 
aside the purchase; but I think also that a specific 
performance of the purchase of Lot 1, including the 
mines, cannot be enforced ; and if the particulars and 
conditions include the mines in Lot 1, I do not think 
that the purchaser could be compelled to complete 
his purchase excluding the mines; but this difficulty 
will not I apprehend arise, it having been stated that 
if I should be of opinion that he could not have the 
mines included, he would take the Manor excluding 
them; and that is the conclusion to which I have come. 
The purchaser, under these circumstances, electing to 
take the Manor without the mines, must take it without 
compensation : it would indeed be impossible to appre- 
ciate the amount, and he has not claimed it ; and I think 
if he had, I could not have given him any. If the evi- 
dence as to what passed at the sale be true, the biddings 
of others must have been made for the Manor without 
the mines; and though the actual purchaser could not 
be directly affected with what was so stated, the price 

he 
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lie agreed to give, being regulated by the other biddings^ 1849. 

must have been affected by what influenced such other 7^^^^^ 

/ Alyanlet 

'biddings: any compensation, therefore, would be de- _ v. 
ducted from the price agreed for, which, in fact, did not 
indude it. I am, therefore, of opinion, that the pur- 
chaser is entitled to Lot 1 for the price bid for him, 
but with an exclusion of the mines; and that the 
Master should be directed to settle the conveyance ac- 
cordingly. 

As to costs, I have said that I saw no ground for 
making the purchaser pay the costs of the petition and 
order. My doubt has been whether he ought not to 
be paid his costs, upon the ground that the proceeding 
was to correct an error of those who acted for the 
vendors ; but although that is the case, yet, as the pur- 
chaser claimed a benefit from such error, when he might 
and I think ought to have seen that, whatever his in- 
tentions were, the intention of the vendors was to ex- 
clude the mines from Lot 1, and by timely conceding 
what I think he must submit to, might have avoided 
the greater part of the costs in question, I think that 
the proper course will be to make the order upon the 
petition without costs. The vendors and trustees will 
have their costs out of the general fund. 

The order will be to discharge the order of the Yice- 
Chancellor ; and reciting that the purchaser is willing 
to take Lot 1 at the price offered, with an express ex- 
clusion of the mines &c., the Court being of opinion 
that he is not entitled to have .the mines &c. included 
in the purchase of Lot. I, — let the Master settle the 
conveyance accordingly. 
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1849. 



,^'^[,^t^t KNIGHT V. MARJORIBANKS. 

17. I9y 20. 26. 



The decision riiHE facts of this case, which were very complicated, 

of the Rolls, and of which the following is a short outline, are 

^^^^'^^^'* fully stated in the judgment of the Master of the RoUs^ 

The cir- in the 1 1th Volume of Mr. Beavan^s Reports, p. 322. 
cumstance 
that two 
parties stand Colonel Lautour^ in partnership with S, Marjoribanks 

in the relation ^^^ three Other persons, embarked in a land speculation 
of trustee and in New South Wales. The firm of S. Marjoribanks & Co. 

cettui que trust ^ r i <• i • t -^r^^^ /-« 

does not affect "^^^ ^he London agents of this concern, in 1829, Co- 

any deaUng lonel Lautour was considerably in arrear with respect 
between them , , , , ^ 

unconnected . to his proportion of the requisite funds for the under- 

j^fofUir^" ^^'"^g^ ^^^^ i^ August 1829, he executed a deed, 
trust. whereby he conveyed his share to S, Marjoribanks & 

rule that a ^^-> ^^ trxJisX, to secure the amount due from him to 
purchaser can- the concern, and subject thereto in trust for himself; 
from his ceitvi ^^^ ^^ covenanted not to interfere in the control and 

que trust does management of the concern. In 1831 he entered into 

not extend to ^^ n i . i . , 

a purchase by an agreement to sell his share m the concern to his 

fr^lmmort- Copartners, in consideration of the sum in which he was 
gagor. indebted, and of a further sum of 250/., of which he 

received part payment. The deed carrying this agree- 
ment into effect was not executed till May 1836, the 
cause of this delay being the bankruptcy of Colonel 
Lautour. The assignees disclaimed all interest in the 
concern; and in 1839 Colonel Lautour^ having obtained 
from them an assignment of his interest, filed the 
present bill to set aside the deeds of 1829 and 1836, on 
the ground of fraud. 

The cause was heard before the Master of the Rolls 
in Jun^ and July^ 1848, and on the 10th November^ 
1848, His Lordship pronounced judgment, dismissing 

the 
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-fche bill with costs. From this deoidon the Fliuntiff 1849. 
ow appealed to the Lord Chancellor. ^^;v^ 

«. 
Mr. JElderttm, Mr. J. V. Prior, and Sir F. C. Knowlet ^"°"" 
Tor the Plaintiffi 



Mr. Turner, Mr. iZ, Palmer, and Mr. CoUon for the 
-principal Defendants. 

The following casea were referred to and conunented 

iipon in the course of the argument; Huddleston y. 

Jrucoe(a), Stratford v. Botwcrth (i), Earl of Chester- 

^^Jield V. Jans8en{c)i Crowe v. Ballard {d!), Burton v. 

Woohey (e). Ex parte Bennett (^), Ex parte Lacey (A), 

Montesquieu y. Sandys {i\ Hickes y. Cooke (Ji), Cane y. 

Alien (J)y Evans y. Llewellin {m\ Cook y. ColUng^ 

Tidge (n), Glascott y. Lang (o), ^f^t2tfe y. Gibson (jp), Be 

Bloye's Thrust, (y) 



T%6 LoBD Chancellob, after recapitulating the ^ov. 26. 
facts of the case^ and commenting on the circumstance, 
that although by the bill the transaction of 1831^ which 
constituted the contract^ was not impeached, yet that 
the deed which carried that contract into effect was im- 
peached, obseryed, — that the only ground which could 
be relied on for setting aside the transaction, was the 
assumption that this was a purchase by a trustee of his 
cestui que trust His Lordship then proceeded : — 



It 



(a) 1 1 Vet. 683. 
(6) 2r.^B. 341. 

(c) 2 Ves. 125. 

(d) iFM.jun. 215. 

(e) 6 MadtL 367. 
(g) 10 Vet. 381. 
(A) 6 Vet. 625. 
(t) 18 Fes. 302. 



(k) 4 Daw, 16. 

(0 2 Dow, 289. 

(wt) I Cox, 333. 

(fi) Jacob, 607. 

(o) 2 PA*^ 310. 

(p) 1 H. Z. Cfl. 605. 

(q) Ante, Vol. I. p. 488. 
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It is not contended that a trustee cannot, under any 
circumstances^ buy of a cestui que trust; but it is said 
there are certain duties and obligations imposed by 
equity on a trustee so dealing, which have not been 
observed by those who agreed to purchase Colonel 
Lautour*3 interest, and therefore that, the relative situ- 
ation of trustee and cestui que trust being in existence, 
the contract entered into is affected by circumstances 
which would have had no bearing on it at all, unless 
that relative situation were first established. 



Now what was the relation in which Mr. Marjori" 
banks stood in reference to Colonel Lautour f Mr. Mar^ 
joribanhs, it is true, had a share in the concern ; but this 
was totally distinct from acting as broker or manager 
of the estate, a character which was filled by the firm 
in which, however, he was a partner. To this firm the 
property was, in August 1829, conveyed in trust to 
sell ; and it is true that if the sale had taken place, the 
parties executing the trust would have been affected 
by all the equities which protect cestuis que trust 
against the acts of their trustees. Now, what are those 
equities ? The trustee selling is bound to procure the 
best price he can for the property, and the law will not 
permit him to put himself in a situation where his in- 
terest would be inconsistent with his duty. He must 
not, therefore, surreptitiously, and without the know- 
ledge of the cestui que trusty bid at an auction either 
in his own name or by any body for him ; nor can he 
therefore in such a case be recognized as a purchaser. 
This is the rule in the case of a trustee ; and its object 
is to secure the due execution of the duty which the 
trustee takes upon himself to perform ; but if the ques- 
tion arises as to some other dealing unconnected with 
the trust, then the circumstance of a trust having been 
undertaken but not acted upon^ can in no way affect 

such 
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such other dealing, if in itself unobjectionable. I threw 
out an observation to this effect in the course of the 
sirgument, having a strong impression and recollection 
^hat such a distinction had been taken ; and I find that it 
^was taken long ago, and has been acted upon to the pre- 
sent time. I will state what Sir Edward Sugden says on 
-this subject. Speaking of the rule that a trustee cannot 
purchase from a cestvi que trusty he says (a), ^* The rule 
lias never been applied to a purchase by mortgagee from 
-the mortgagor, and it is to be hoped that it never will : " 
-then he refers to a case of Webb v. Rorke (J), a deci- 
sion of Lord Redesdale% which is the strongest case 
sgunst such a transaction, and where he. Lord RedeS" 
daUy excepts this very case from the rule which he is 
laying down and laying down very broadly, and 
under which he held that a mortgagee could not take 
a lease from his mortgagor, because they were not on 
an equal footing, one being under the pressure of 
debt, and the other having all the influence which a 
creditor has over his debtor. Sir Edward Sugden^ 
though not entirely approving of the doctrine as thus 
liud down, but with every inclination to carry the 
rule as high as possible, makes an exception from it 
of the case of a mortgagor and mortgagee, and says, 
there must be misconduct to impeach such a transac- 
tion, and then adds, that '' a sale by a mortgagor 
to a mortgagee stands on the same principle as a sale 
between parties having no connection with each other, 
and can only be impeached on the ground of fraud," 
and that inadequacy of price would not be a sufficient 
ground to impeach a sale. 



1849. 



Kmiqht 
Marjori- 

BANKS. 



If this be so, then the only ground upon which the 
Plaintiff relies, fails, the relative position of trustee and 

cestui 
(a) Sfigd. Vend. 4- Purck. vol. in. > 227. (Ed. 10.} 
(6) 2Sch. ^Lef.661. 
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cestui que trust not haying existed^ there being nothing 
like proof of fraud as between a vendor and purchaser, 
and the question of value being immaterial. Now the 
decision of Lord Redesdale, upon which it is unneces- 
sary for me to express any opinion, clearly shews that 
when enforcing the general rule, and carrying it further 
than it had ever been carried before by settmg aside a 
transaction between cestui que trust and trustee, he stiU 
thought it necessary to except the case of mortgagor 
and mortgagee. In the present case, there is nothing 
but a release of the equity of redemption; and it 
cannot be said that a man who has mortgaged his 
estate is never to be permitted to get rid of the debt 
by releasing the eqmty of redemption. There is no 
other party with whom a mortgagor can deal ; and if 
a mortgagee is to be considered a trustee for that pur- 
pose, and the rule as between trustee and cestui que trust 
to be applied, it would be impossible for a mortgagor 
ever to get rid of his debt by releasing the equity of 
redemption. The consequence is so monstrous that it 
shews how untenable the proposition is to endeavour to 
extend the rule to a transaction between mortgagor and 
mortgagee. It was so felt by Lord Redesdale^ and it is 
distinctly expressed by Sir Edward Sugden that he 
trusts the time never will come when the doctrine shall 
be so extended. It cannot be necessary to say any 
thing farther on that subject. 



Then here is a transaction not at all connected with 
the trusteeship. It is true the legal estate is in Marjori" 
banksy which is nothing at all to the purpose, for the 
dealing has reference to the contract of 1831, and has 
no connection with the subject of the trust to sell ; it was 
not a sale to third persons, and required therefore no 
assistance from those who were authorised to sell, and 
whose duty it was to obtain the best price ; it was a 

dealing 
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dealing between the owner of the estate on the one 
land, and the party having a lien upon the estate on 
the other, for the purpose of settling between them- 
selyes what the amount of the debt was. Now that, 
like every other transaction, is open to be impeached 
on the ground of fraud ; but this fraud must not be 
of that species which is referable to dealings between 
trustee and cestui que trusty but only of that spedies 
on account of which a transaction between ordinary 
vendors and purchasers might be set aside. It must, 
therefore, be shewn either that there was misrepre- 
sentation, or that there was suppression of that which 
the party was bound to communicate ; in short, such a 
case must be shewn as would have impeached the trans- 
action if it had taken place in the ordinary manner 
between parties who were strangers to each other. (His 
Lordship here, adverting to the question of value, com- 
mented on various facts in the case, and observed that 
it appeared to him that fuU value had been given.) Now 
as to the alleged fraud, the only evidence is, that the 
Defendants, the other partners, had from time to time 
information which Colonel Lautour did not possess, and 
that they did not, as it is contended they ought to have 
done, communicate that information to him ; but no 
such duty appears to me to have existed; and both 
parties seem to have been upon a very equal footing as 
to information with reference to value. 



1849. 



Knight 
Marjori- 

BAMKS. 



His Lordship then, after referring to the facts that 
ever since December 1831 Colonel Lautour was ui^ent 
for the completion of the contract and for the payment 
of the 250Z. part of which he had then received, that 
no complaint was made until 1839, and that the other 
shareholders had for a period of seven or eight years 
borne all the burden of feeding and supporting the 
speculation, concluded as follows : — Under such dr- 

cumstances 
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cumstances a very strong case of fraud would be re- 
quired to set aside any transaction ; but I am clearly of 
opinion that here no such case is made out. I find no 
breach of duty by his partners towards Colonel Lau- 
tour, and no fraud practised; but I find a bill filed 
containing imputations of the grossest kind, which have 
not been proved. The appeal must be dismissed with 
costs. 



Nov. 22. 26. BERRY V. The ATTORNEY-GENERAL. 



Where a 
party, not 
being a party 
to the suit, 
desires to 
have the 
same reheard, 
he must apply 
to the Court 
in the first 
instance for 
permission to 
present a pe- 
tition of re* 
hearing. 



nnHIS was a motion on behalf of the Plaintiff to 
-*- discharge an order, bearing date the 8th November 
1849, by which, on the petition of Elizabeth Scrivener, 
the cause was directed to be set down to be reheard 
before the Vice-Chancellor Knight Bruce, 

The Pldntiff was administratrix, with the will an- 
nexed, of the testator William Upcott; and by the decree 
made at the hearing of the cause, a receiver was ap- 
pointed and the usual accounts directed. The Master 
made his report, and the cause was subsequently heard 
on further directions when, the testator's estate being 
insufficient for the piEiyment of his debts and legacies, 
an order was made, dated the 9th June 1848, for the 
payment of the debts, and after payment thereof, for the 
apportionment of the residue among the legatees. The 
debts were paid, and the residue was apportioned ac- 
cordingly. 

In the course of these latter proceedings, E, Scrivener, 
who was one of the legatees, discovered that various 

errors 
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errors existed in the accounts as taken before the 1849. 
Master ; and in consequence of this dbcovery, she 5^^^/ 
presented a petition praying that the cause might be v. . 

reheard^ on further directions^ before the Vice-Chan- ^ttornbt- 
cellor Knight Bruce, and that the order of the 9th June Gbneral. 
1848 might be reversed, or varied, or altered This 
petition was presented to the Lord Chancellor, and was 
answered in the usual manner, and an order drawn up 
accordlnglj, which order the Plaintiff now sought to 
discharge. 

Mr. J. Parker and Mr. Torriano for the motion. 
The order is clearly irregular; the petition ought to 
have prayed for liberty to present a petition of re- 
hearing, and not that the cause should be reheard; 
Wood V. Griffith (a), Gwynne v. Edwards, (ft) 

Mr. Malins and Mr. Roxburgh, contr&, endeavoured 
to distinguish the present case from that of Crtoynne v. 
Edwards (b) ; and cited, in support of the order, Giffard 
V. Hort (c), BrookfieM v. Bradley, (d) 

Without calling for a reply. 

The Lord Chancellor. 

In the absence of any authority, I should say that 
tliis order is irregular, for otherwise any one, though 
ixot a party, might come and ask to have a suit reheard. 
Xn certain cases, indeed, the Court takes the conduct of 
<^ suit from the Plaintiff in favour of another party, 
l>ut such party must come to the Court and establish a 
oase. If, however, the order made in the present in- 
stance 

(a) 19 Vet. 550. (d) 2 S. ^ S, 64.; DameWi 

{b) 9 Beav. 22. Ch. Pr. vol. iL p. 1332. (ed 2.) 

(c) I Sch. ^ Lef. i09. 

"Vol. IL C 



18 



OASES IN CHANCERY. 



1849. 




stance were right, the proceeding just referred to would 
become a matter of course, and this it clearly is not 
The only remedy for a party similarly circumstanced 
to the petitioner here, is in the first instance to apply 
to the Court for permission to have the cause reheard 

In the absence, therefore, of any authority to the con- 
trary, and with the authority of the case before the 
Master of the Bolls, laying down a rule which seems 
to me to keep suitors within proper bounds, I think 
that the petition presented was irregular ; and that the 
order must therefore be discharged, and the petition 
taken off the file, with costs. 



Kov, 28, 29. 



COOKE V. CHOLMONDELEY. 



A testator, A FULL report of this case, as heard before the Vice- 

being subject f\^ 
to a comoiis- Chancellor of Englandy will be found in the 15th 

ive b^^r* volume of Mr, Simons' Reports, page 611. 

will certain gu* 

benefits to his 

only daughter, a married woman, who was also his heiress-at-Iaw, and declared 
that if she or her husband, or any person on their or either of their behalf, should 
dispute his will, or if any proceedings should be taken by any person whom- 
soever, by any possible result of which any estate or interest could be in any way 
attainable by his daughter or her husband of larger extent than was intended for 
her by the will, and she and her husband should not formally disavow, stay, or re- 
sist such proceedings to the best of their ability, then he revoked the benefits given 
to her. The heiress* at-law, on occasion of her marriage and during her minority, 
had joined with her husband in assigning her expectant interest to the trustees of 
her marriage settlement. The trustees of the will filed their bill to have the will 
established and the trusts carried into execution, and adduced proof of the sanity 
of the testator at the date of his will : to this suit the heiress-at-law and the 
trustees of the settlement were made parties. Held, without deciding on the 
validity of the settlement, that the Plaintifis were bound to prove their title as 
against the trustees of the settlement, and the Court accordingly, at the instance 
of these trustees, directed an issue devitavU vel non. 

In order to protect the heiress-at-law from the clause of forfeiture contained in 
the will, the Court directed a statement to be inserted in the order that the issue 
was directed at the instance of the trustees of the settlement. 
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Sir Gregory Osborne Page Turner^ the testator in 
the cause) by hii will deyised his estates to the Plaintiffi 
as tmstees, and thereby gave certain benefits to lus only 
daughter Helen Elizabeth Fryer^ who was his heiress* 
atrlawy then the wife of the Beyerend Charles GuUtver 
Fryer, and declared that if she or her husband or any 
person^ on their or either of their behalf^ should dispute 
his vrill, or if any proceedings should be taken by any 
persons whomsoever by any possible result of which 
any estate or interest could be in any way attainable 
by his daughter or her husband of larger extent than 
was intended for her by the will^ and she and her hus- 
band should not formally disayow, stay^ or resist such 
proceedings to the best of their ability^ then he revoked 
the benefits given to hen 



1849. 




In the year 1814| a commission of lunacy issued 
against the testator, which was superseded in 1815| 
but in 1823 a second commission issued, which remained 
in force without any attempt to disturb it until the 
period of his death in 1844. 



In 1847, the trustees filed their bill for the purpose 
of having the will established, and the trusts of it 
carried into execution, making the heiress-at-law and 
her husband, the trustees of their settlement, the tes- 
tator's widow, and his nephew Sir E. H. P. Turner 
(who was also his heir male), parties to the suit. The 
widow and Sir E. H. P. Turner admitted the validity 
of the will, and claimed under it The Plaintifis in 
the suit proved the sanity of the testator at the date 
of his will, and no evidence was adduced to the con- 
trary. The Vice-chancellor, however, at the hearing' 
f>f the cause> held that one of the trustees of the mar^ 
iriage settlement of the testator's daughter (with whom 
the husband had entered into a covenant during the 

C 2 infancy 
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infancy of his wife, and in the lifetime of her father, 
to make a settlement of any estates to which she might 
thereafter be entitled), " had an interest which enabled 
him to stand forward as the advocate of the truth of 
the case," and upon the application of this trustee. His 
Honor, without hearing the daughter or her husband, 
considered that he was bound to direct an issue devisavit 
vel non, in which issue the trustee of the marriage set- 
tlement was to be the Defendant. 



The Defendant Sir £. H. P. Turner appealed from 
this decision, first, on the ground that the title of the 
trustee was not sufficiently established in the cause to 
entitle him to demand the issue ; secondly, because, if the 
issue were directed, the daughter and her husband, and 
not the trustee, ought to have been made the Defendants, 
or, if not, that it ought to have appeared by the decree 
that they had waived and declined such issue, in which 
case no issue ought to have been directed ; and, lastly, 
that the issue as directed would not be finally binding 
and conclusive on all parties. 

Mr. Freelinff, for the Plaintiffs the Trustees of the will, 
stated that there had been a case sent for the opinion of 
the Court of Exchequer as to the validity of the proviso in 
the will ; and that that Court had pronounced its opinion 
that the proviso was good, Cooke y. Turner (a); that im- 
mediately thereupon a deed of confirmation had been 
tendered to Mr. and Mrs. Fryer for their execution, but 
that they had declined to execute such deed ; that the 
trustees of the marriage settlement of Mr. and Mrs. 
Fryer had filed their bill against the devisees to have 
the articles established, and that a demurrer to this bill 
had been allowed by the Master of the Bolls. Having 
stated these facts he took no part in the argument 

Mr. 

(o) 15 M. i W. 727. 
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Mr. Stuartf Mr. J. Parker^ and Mr. Zeuniii on be- 
half of Sir E. H. P. Turnery contended^ that it was not 
competent for the Vice-chancellor to have directed an 
issue which was not required by the only person (the 
heiress-at-law) entitled to ask for such issue; that if 
the issue were tried in the form in which it now was 
shaped, it might turn out to be wholly ineffectual, and 
could not be binding on the heiress, who was no party 
to it ; that inasmuch as the articles were executory and 
affected to bind an infant by her covenant, they were 
clearly voidable, if not void ; that the rule of the Court, 
when the heir-at-law neither asks nor declines an issue, 
is to declare the will established ; that the demand of 
the trustee being consequent on the validity of the 
articles, and the bill to establish the articles having 
failed. Fryer v. Cooke (a)^ the trustee had clearly no 
locus standi. They submitted that it was proved by the 
witnesses that the testator was of sound and disposing 
mind when he made the will, and, therefore, that a de- 
cree ought to have been made establishing the will and 
directing its trusts to be carried into execution. They 
cited Cartwright y. Cartwriffht (b). Attorney' General y. 
Pamther (c). Hall v. Warren, (d) 



1849. 



COOKB 

V. 

ChOLMONt 

DELBY. 



Mr. Bethelly Mr. Lee, and Mr. Saunders, appeared for 
the trustee of the settlement, and were informed by the 
Lord Chancellor that he would consider whether it was 
necessary for him to call upon them to support the 
order of the Vice- Chancellor. 

Mr. JVillcock, for the heiress-at»law. 

Mr. Teed and Mr. Nelson Matcham for the other 
Defendants. 



(a) 12 Law J. Chanc. 487. 
(6) lPA*//iiw. 90. 



C 3 



On 



(c) 3 Bro. C\ C. 441, 

[d) 9 Vcs. C05. 



22 



CASES IN CHANCEBY. 



1849. 



COOKB 
Pf 

Gholmon- 

PltLEV, 

Nov. 29. 



On this daji without calling upon counsel in support 
of the order appealed from, the Lord Chancellor de- 
livered the following judgment. 

The Lord Chanoellob. 

Since yesterday I have had an opportunity of con- 
sidering this case, which certainly is one of the greatest 
possible importance, not only, it may be, to the parties 
in the cause, but to the general practice of the Court ; 
and the result is, that I cannot accede to the pro- 
position made by the appeal, or alter the decree in the 
way proposed. 

A lunatic, who for a great number of years had 
been under the protection of this Court, dies ; and it 
then appears that, pending the lunacy, and while the 
commission was in full force, he made a will. That 
fact, however, does not of necessity shew that the will 
is not a good will, for it is very possible that there 
may have been a period during which it was competent 
for the testator to make a will, and that such a will 
might be valid, though the commission existed. The 
existence of the commission is, no doubt, a circumstance 
of extreme suspicion, and one which gives rise to the 
strongest presumption against the validity of the will ; 
but this presumption is nevertheless capable of being 
rebutted. If this were all, the case would not be very 
peculiar, or attended with any difficulty ; but this docu- 
ment, which is produced as a will — whether it be a 
will or not, I am not at present in a situation to know 
— contains a provision that any party disputing, or 
taking any steps to dbpute the will, shall lose all bene- 
fit under it. Now, one of the parties principally Inter- 
ested in the disposition by the will is the heiress-at- 
law ; and those who prepared the instrument were 
desirous that if she disputed it, she should do so at the 

hazard. 
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haiard, if the will were establiBhed, of lompg all benefit 1849. 
under it. The result of this is that the beiress-at-lawi 
without any knowledge of the circumstances attending 
the execution of the will, is prevented from raising any 
question regarding it. A bill is then filed by the de- 
visees in trust against the heiress^t-law and the trustees 
of her marriage settlement seeking to establish the will, 
the heiress-at^law having, on her marriage, joined with 
her husband in assigning her expectant interest as 
beiress-at-law. 

Under these circumstances, the 'Vice-chancellor found 
the heiresMit^law so situated as to be unable to say a 
word against the will without incurring the penalty 
which the condition contained in the will attempted to 
impose on her, the opinion of the Court of Exchequer 
having for another and collateral purpose, but for- 
tunately, as I think, for the disposal of the cause, been 
taken as to the legality of that condition, and that 
Court having certified, upon the case submitted to 
them, that it was a legal condition. It is true that 
the case stated the will as a valid will, and of necessity 
it was SQ stated, because the questicm could not arise 
if there was no will : but that does not affect the 
question here, which is, whether the will is vaUd or 
}iot The Court of Exchequer having, however, held 
that the condition is legal, and consequently that a 
forfeiture would be incurred by breaking it, it be^ 
eomes the duty of this Court to be very careful not 
to expose a party to the chance of this forfeiture ; but, 
at the same time, to see that it is not made auxiliary 
to what would be a very gross fraud, if the will was 
not the will of the testator. 

The Plaintifis who file the bill are interested under 
the will, and come and ask the Court to eBtablish it ; 

C 4 they 
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they make Defendants to that bill the helres8-at*law 
and the trustees of the settlement, who, having them- 
selves no beneficial interest in the matter, were bound 
to protect such interest as was conveyed to them by 
the settlement. The heiress-at-law remains perfectly 
passive, having, in fact, according to the opinion of 
the Court of law, no choice or option in the matter. 
The Plaintiffs, under these circumstances, are bound 
to make out their case. If, indeed, the heiress-at-law 
had been a single woman, or had been in a situation 
to admit the validity of the will, and had thought 
proper so to do, all difficulty would have been re- 
moved ; for the Court would not, in the ordinary ex- 
ercise of its jurisdiction, call for proof of that with 
respect to which there was no dispute, all parties in- 
terested' concurring as to the facts on which the Court 
was to proceed. The cases, therefore, which have been 
referred to, in which the Court establishes the will, or 
declines to send an issue where there is nobody present 
but the heir-at-law, have no application to the present 
case, because in those cases there was nothing to try. 



The Court does not direct an issue merely because 
it may itself find some ground of suspicion as to the 
validity of the will, but because the party alone in- 
terested, and against whom the will is to operate, 
does not admit it to be a good will ; and therefore 
what, under those circumstances, the Court might have 
thought proper to do in the present case, if there had 
been nobody interested against the will but the heiress- 
at-law, it is not necessary to consider. There are 
here, however, other parties besides the heiress-at-law 
who are interested; and it is right that a fact, appa- 
rently of so doubtful a character as that involved in the 
present case, should be investigated. Even if there were 
an intestacy, the heiress-at-law would not represent the 

interest 
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interest in the land, for she has parted with it to a oer* 1849. 
'tmn extent. If she had parted with it altogether, and 
BO9 though heiress-at-law, had ceased to occupy the 
position of heiress-at-law by having invested others with 
lier rights, she could not by her admissions affect those 
parties on whom she had conferred her right. She has, 
in fact, conferred her right on others, and has, by her 
marriage settlement, endeavoured (I do not say she has 
done it effectually) to transfer to others that which 
belonged to her. It is said, however, that this transac- 
tion is void ; that she was an infant when she married, 
and that an infant cannot bind her interest in real pro- 
perty, though it is in consideration of marriage, and the 
marriage follows. Now this answer to the title, which 
the bill admits to the extent at least of making those 
who clum under the marriage settlement parties to the 
suit, is set up by the Plaintiffs ; but the Plaintiffs have 
no right to be heard at all, till they have shewn that 
they are what they represent themselves to be, namely, 
parties clfuming an interest under the will; and this 
they cannot do while the will remains in doubt. 

The point then to be decided is, have or have not 

the Plaintiffs shewn their title; and this raises the 

question of the validity of the will. If there is no will 

binding the property, the Plaintiflb have no right to 

come here ; and until they have established their own 

case, they cannot challenge the right of a Defendant 

to be heard. Now, who is there in the present case to 

question the right of the Plaintiffs ? The heircss-at- 

law cannot on account of the forfeiture ; but there are 

other parties in the cause who can, because there are 

those who stand on her title, fortunately not exposed 

to the consequences of the forfeiture, whose duty it is, 

before they are put to shew what right they have to the 

property under the marriage articles, to resist every 

thing 
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thing which may impeiKih that title whiobi as trusteei, 
they have undertaken to protect It therefor^ appears* 
to me^ whatever invalidity there may ultimately prove U> 
be in the title of those who claim under the settlement 
on the ground of the infancy of the wife at the time oP* 
the marriage, that is a question which cannot be raised, 
till the Plaintiffs have shewn their title under the wilL 

Now the proof of the title of a party claiming under 
a will of real estate is simply by the issue devUavit vet 
turn s and the sole question here is, whether the Pefend* 
ant who raises the question is a competent party to ask 
the Court to try it There is no doubt about it IT 
the Plaintiffs have a right to be considered as trustees 
under the will without any proof, then the trustees of 
the settlement would be deprived of whatever right they 
might have; and the effect would be the same if their 
title, instead of being open to dispute, had been perfectly 
free from all doubt It does not then appear to me that 
there is really any question, but that the Trustee has a 
right to call on the Plaintiffii to pr^ve their title, and that 
the only way in which a title of this sort can be proved, 
is by the issue which the yice-Chancellor has directed. 



Then comes' the present Appellant, being the party 
entitled to the first estate of inheritance under the will, 
(the Plaintiffs not disputing, at least as Appellants, the 
propriety of the course pursued,) and says, " You are 
pow going to raise a question about the will, and the 
testator, or at least the person who is supposed to be 
testator, has done all he can" (or rather it has been done 
by the instrument to which his name is appended) ^^ to 
prevent any question being raised by the will, and you 
are impeaching the testator's intention." I do not now 
say what might be the result if there was no other in- 
terest on the record, but there being a Defendant on 

the 
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he record whose Interest the Plaintiffii cannot disputei 
he Pkintiflb are bound to prove their title as against 
uch Defendant. It is said^ however, that their title is 
Kioved in the cause. Now a matter of this sort is 
lever thus proved ; and if the privilege of asking an 
Bsue were confined to the heir-at-law alone, it would 
iften be difficult to establish a will, because when an 
leir-at-law parts with his interest, he' parts with all 
oenefit under that interest. That question, however, 
loee not arise here, because, even if this Court were to 
look at the evidence, aa it would on any other matter of 
fact arising between Plaintiff and Defendant, this is a 
case, above all others, in which the Court would require 
the assistance of a jury, to be sure that it came to the 
right conclusion as to the fact. It is therefore quite 
immaterial to consider whether the Defendant is or is 
not armed with the authority of the heir-at-law in de« 
manding an issue, because, if he were not, the Court 
would still be doing a very rash thing in acting on the 
evidence given in this case, where the party principally 
interested in disputing the will is precluded, by the in- 
sertion of the condition, from meeting the evidence 
produced in support of it. 
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Whatever, therefore, may be the right of the parties 
to demand an issue, this is a case in which, as a matter 
of discretion, the Court would think it necessary to 
adopt that course. Now this is what the Vice-Chan- 
oellor has done. The heire^s-at-law being disarmed, 
and there being another party entitled to call on the 
PlaintifEs to prove their case, the question arose in what 
manner that proof was to be had. That, according to 
the ordinary course of the Court on a matter of suspicion 
and doubt, would be not on the depositions taken in 
equity, but upon the result of an inquiry at law by an 
issue devisavit vel non. I think, therefore, that the Vice- 
Chancellor's 
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COOKB 

Cholmon- 

DELBY. 



Chancellor's decree was entirely right,, and I should 
have been very sorry indeed if means had not existed 
by which, under the circumstances as they appear here, 
an opportunity could be afforded to the Court of ascer- 
taining beyond all question what the real history of this, 
as it appears to me, most mysterious and suspicious 
transaction, really is. If there were nothing else, the 
mere fact of a will being executed by a party under a 
commission of lunacy would make it difHcult for this 
Court to act upon it without better inquiry than can 
result from the mode of investigating facts in this 
Court. It appears to me beyond all question that the 
Vice-Chancellor's decree is correct, both in substance 
and in form, and must be affirmed accordingly. 



The only point that occurs to me, and it is one with 
which neither the Appellant nor the Plaintiffs have any 
thing to do, is, whether the decree, as it stands, suffi- 
ciently protects the heiress-at-law. It does not appeal* 
at all upon the order by whom or at whose suggestion 
this issue is directed. The heiress-at-Iaw is in that 
difficult position, that if she had demanded the issue, 
that is to say, if she in the terms of the will had done 
any thing to impede the execution of the will, a ques- 
tion might arise how far she had or not incurred the 
penalty, and the Court is anxious to protect her as far 
as possible against any such question being raised. 
She is perfectly safe, as far as appears at present, but 
it is very desirable to preserve her in future proceedings 
from being exposed to such a question. It appears to 
me that the decree would be safer if it had stated that 
she had not demanded the issue, or that it was de- 
manded on behalf of the trustees under the settlement. 



Mr. BethelL The view that the trustees of the settle- 
ment took of their position was this, that they were as- 
signees 
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signees of the beneficial interest that the husband might 
have virtute mariti^ and were therefore not acting on 
behalf of the heiress-at-law. The matter was brought 
under the notice of the Vice-Chancellor by the counsel 
for the heiress-at-law and her husband^ who asked, on 
the authority of Sterling v* Levingston (a), that the 
direction for the issue might be guarded so as to protect 
the heiress-at-law from the clause of forfeiture in the 
will ; but the yiew which His Honor took of the case 
was, that directing the issue was the act of the Court. 



1849. 




The Lord Chakcellob. 

It is upon the fact of the trustee of the settlement 
disputing the validity of the will that the Court directs 
the issue, and that is free from all question under the 
forfeiture ; but I think it much safer to introduce into 
the decree some words stating this fact as a guard. 
The Vice-Chancellor thought, as is very true, that it 
is safe enough without it ; but I think it safer with it 
liVhat I desire is to exclude the inference that the 
lieiress-at-law disputes the wilL 

(a) 2 Ok. Rep. 39. 



Note. — Tlie order in Sterling v. Levingston, referred to by Mr. 
BetheU, in which, however, it will b^ seen that the plaintiffs were 
the party liable to the forfeiture, is in the following terms : " His 
Lordship doth think fit, and so orders and declares, that such ac- 
tion or actions so to be brought or prosecuted by the plaintiffs, or 
either of them, or any prosecution or proceeding thereupon, shall 
not in any sort be construed or taken to be any breach or forfeiture 
of the said proviso, nor shall any advantage or benefit be in any 
way taken thereby or by reason thereof against the plaintiffs or 
either of them.** 
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^•^- DUNCAN V. LUNTLEY. 

Sec. 3. 

m 

The shares of riiHE bill in this case^ which was filed in December 
fnTfir*^ 1^^^' against the Chwrman and Secretary of the 

Stock Com- Abney Park Cemetery Company, after stating the for- 
sold out with- ination of the Company by deed in 1839, with a capital 
out his autho- of 35,000/. in 3500 shares of lOZ. each, and that by tha 
in conformity 8th clause of this deed it was provided, that the Chair- 

with the pro- j^^^ ^f ^jjg Board of Directors and the Secretary for the 
visions of the ^ , ^ 

deed by which time being should be the two officers to sue and be 

w«SSr' ^^ 0° ^^^ «^ *« Company, set out the foUowlng, 

tuted. On a among other clauses of the deed of settlement 
biU filed by ^ 

the share- 

holdCT, alleg- Clause IIL " That whenever such notice as herein- 
safe was the ^ter is mentioned by any holder being the husband 
fraudulent act ^f ^ female proprietor, or any executor or admini- 

tary of the strator of a deceased proprietor, desirous of becoming 
Min™t?onSi^bv ^^ ^^ving procured some person or persons to become 
the Dbectors ; a proprietor or proprietors, in respect of all or any or 
the tr^ac"^ the shares held by him or her in the Company in any 

tion to be of those capacities, or by any holder or holders being 
valid as • • t* \ t • i 

against the ^^ assignee or assignees of a bankrupt or insolvent 
truisferee, proprietor having procured some person or persons to 

and praying , , ^ i* n 

that the loss become a propnetor or proprietors in respect of all or 
might be made ^ny of the shares held by him her or them in the 

good out of •^ ^ ^ 

the assets of Company in that capacity, or by any holder being 
demurrer for * ^ proprietor having procured some person or persons 
want of equity to become a proprietor or proprietors in respect of all 

the ground ^^ ^^7 ^^ ^^ shares held by him or her in the Com- 
that the bill pany, 

stated no case 
for makine the Company liable in damages. 

Held, also, that the transferee of the shares was not a necessary party to the 
suit. 



LUNTLET. 
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IpBnj, shall have been left at the principal place of 1849* 
l>U8ine88 for the time being of the Company^ the p^JJcan^ 
IxMurd of Directors shall proceed without delay to take ^ v, 
such notice into consideration^ and shall under the 
liands of three of the Directors certify in writing to 
the holder or holders giving the notice the approba- 
tion or disapprobation by the board of Directors of the 
proposed proprietor or proprietors, and shall, if the 
person or persons proposed in such notice shall be 
approved of, in the case of a holder or holders desirous 
of becoming a proprietor or proprietors, forthwith on 
each application being certified as aforesaid, or in 
case of any holder or holders having procured some 
person or persons to become a proprietor or proprietors, 
forthwith on the deed or deeds by which the share or 
shares of such holder or holders shall have been trans- 
ferred being left at the principal place of business for the 
time being of the Company, cause, either at the expense 
of sttch proprietor or proprietors, or at the expense 
of the Company, at the option of the board, his her 
or their name or names to be entered in the share 
roister book as the proprietor or proprietors of such 
share or shares, and shall at the same time, either at 
the expense of such holder or holders, or at the expense 
of the Company, at the option of the board, cause such 
entry erasure or other alteration, to be made in the 
share register book, as the board shall think fit, for the 
purpose of making it appear that the last proprietor 
of such share or shares, and all persons claiming under 
him or her, except the person or persons procured to 
be a proprietor or proprietors in respect of such share 
or shares, is or are no longer entitled thereto; and after 
such entry erasure or other alteration as aforesaid shall 
have been made in the share register book, the board 
of Directors shall at any time, if requested by such 
holdery or by any one or more of such holders, and at 

his 
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1849. his her or their expense^ or at the expense of the Com- 

Duncan] P*^y» ^* *^® option of the board, deliver, or cause to 

V. be delivered, to the holder or holders making such 

request a certificate m writing of such entry erasure 

or other alteration ; and such certificate shall be in such 

form as the Board of Directors shall think fit." 

Clause 113. '* That in no case shall the Board oP 
Directors permit more than one person to become a> 
proprietor of the Company, in respect of any share or 
shares in the Company, it being thereby intended 
that there shall be no fractions of shares ; and that two 
or more persons jointly entitled to any share or shares 
shall not be allowed to be joint proprietors of the 
Company in respect thereof." 

Clause 165. " That whenever any holder or holders 
of any share or shares in the Company shall have 
procured some other person or persons to become a^ 
proprietor or proprietors in respect of all or any of the 
shares held by him her or them in the Company, he 
she or they shall give notice thereof in writing at the 
principal place of business for the time being of the 
Company, and shall describe in such notice the name 
and residence of the proposed proprietor, or of each of 
the proposed proprietors, and the distinguishing number 
or numbers of the share or shares in respect of which he 
she or they shall have procured such person or persons 
to become a proprietor or proprietors." 

Clause 171. ** That when and so often as any person, 
not a purchaser from the Board of Directors, shall 
have been approved by the board as a fit person to 
become a proprietor of any share or shares in the 
Company, and such entry erasure or other alteration 
in respect of such share or shares shall have been made 

by 
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by the board in the share register book as hereinbefore 1849. 
required^ the last proprietor of such share or shares duncajT 
and all persons claiming by from or under him or v. 

her^ other than the person so approved as a proprietor, 
shall from the time when such entry erasure or other 
alteration shall have been made, have no claim or demand 
whatsoever either at law or in equity upon or against 
the Company or any of the proprietors thereof for 
the time being, other than the person so approved as 
a proprietor his or her executors or administrators, 
for or on account of or in anywise relating to such 
share or shares, except in respect of the dividends or 
other profits which may have been declared previously to 
the time when such entry erasure or other alteration 
shall have been made, and on payment of any further 
instalment or instalments which may then have been 
previously called for on such share or shares, be for 
ever acquitted and discharged from all further liabili- 
ties and obligations in respect of such share or shares, and 
from all further claims and demands on account of the 
same, and the certificate of such entry erasure or alter- 
ation to be given by the Board of Directors as herein- 
before required shall at all times be evidence of such 
acquittance and discharge in respect of such share or 
shares." 

Clause 174. " That every entry erasure or other 
alteration, which upon the subscription for or the pur- 
chase or acquisition of any share or shares in the Com- 
pany shall have been made by the Board of Directors 
in the share register book shall, as between the Com- 
pany and the last proprietor of such share or shares 
^nd all persons claiming by from or under him or her^ 
1t>e binding and conclusive upon such last proprietor 
^nd all persons claiming by from or under him or her, 
cmd he she or they shall not be at liberty to dispute or 

Vol. II. D caU 
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1849« call in question the validity of such entry erasure or 
DtJifCAN ^^^ alteration, or for the pui*pose of disputing or 
«• calling in question the validity of such entry erasure 

or other alteratioD, to enquire whether all the rules aiid 
regulations hereby required to be observed and at- 
tended to previously to the making of such entry 
erasure or other alteration had been duly observed and 
attended to or not, but the last proprietor of such share 
or shares or any person or persons claiming by from 
or under him or her may maintain any action or suit 
to which he she or they may be entitled, against any 
person or persons for any act neglect or default 
through or by reason of which such entry erasure or 
Other alteration may have been improperly made : pro- 
vided, nevertheless, that no action or suit shall be 
Oommenced against any director or other officer of the 
Company for any such act neglect or default after 
the expiration of one year from the time when such 
entry erasure or other alteration shall have been made.'' 

Clause 175. "That previously to the entry in the 
share register book of the name of any person as a 
new proprietor of any share or shares in the Company, 
it shall not be necessary for the Board of Directors to 
enquire whether such share or shares have or hath been 
effectually vested in such person or not, it being the 
true iiitent and meaning of these presents, that if the 
name of any person shall have been improperly en- 
tered in the share roister book as a proprietor of any 
share or shares, such person shall, as between him or 
her and the other proprietors for the time being of the 
Company, be a proprietor of the Company to all pur- 
poses in respect of such share or shares, and all claims 
which the last proprietor of such share or shares, or 
^y person or persons claiming by from or under him 
br her may have in the same, shall be made wholly and 

exclusively 
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exclumvely upon and against the new proprietor of 1849« 
such share or shares or his or her executors or ad- ^^^'^ 
Qunistrators." v. 

LUTITLBT. 

Clause 176. '^ That the share register book shall^ as 
between the Company and every person claiming to be 
A proprietor of the Company in respect of any share or 
shares in the Company, be conclusive evidence on behalf 
i£ the Company that he or she is a proprietor of the 
Company in respect of such share or shares. And in 
fche case of every purchaser of a share or shares in the 
Company, the entry of his or her name in the share 
register book shall be conclusive evidence both at law 
and in equity of his or her right and title to the share 
or shares which he or she shall have purchased." 

Clause 178. " That every certificate indorsement or 
memorandum to be made and delivered by or by direc- 
tion of the Board of Directors to every present and 
future proprietor of a share or shares in the Company 
ibr denoting the proprietorship of such share or shares, 
shall as between the Company and such proprietor be 
^xmdusive evidence on the behalf of such proprietor 
"that he or she is a proprietor of the Company in respect 
of the share or shares to which such certificate indorse- 
ment or memorandum may relate, and such certificate 
indorsement or memorandum shall continue to be such 
conclusive evidence until such entry erasure or other 
alteration as hereinbefore mentioned shall have been 
made by the Board of Directors in the share roister 
book for the purpose of making it appear therein that 
the proprietor of the share or shares mentioned in such 
certificate indorsement or memorandum is no longer 
entitled to such share or shares." 

D 2 The 




S» CASES IN CHANCERY. 

1849. The bUl then stated that maiam Clowes, the Phun- 

tiflb* testator, was at the date of his death the duly re- 
gistered proprietor of one hundred shares in the Company ; 
that he died in January 1847, having appointed the 
Plaintiffi James Duncan, David Nasli, William ClaweSy 
and George Clowes his executors, who duly proved his 
will ; that, in consequence of the provisions of the 1 13th 
clause of the deed of settlement requiring shares to be 
in the name of one proprietor only, and the l^al title 
to the one hundred shares being vested in the Plaintiffs 
as executors, the Plaintiff W. Clowes, with the sanction 
of the other Plaintiffs, in July 1847 brought the certi- 
ficates for the one hundred shares to the office of the 
Company, for the purpose of having the one hundred 
shares transferred to and duly registered in his name ; 
that he then in the transfer book of the Company (in 
which in ruled columns were stated the following par- 
ticulars, viz., — *' name of the shareholder, number of his 
or her share or shares, transfer by whom ordered, to 
whom made") signed in his own name, but on behalf 
of himself and the other Plaintiffs as executors of the 
testator, in the column containing the words '^ by whom 
ordered," the transfer of the one hundred shares as having 
been ordered by the executors of the testator, and also 
signed in his own name, in the column containing the 
words 'Uo whom made," the transfer thereof to himself, 
and then left the certificates with John Conquest, the 
Secretary of the Company, to be registered*. 

The bill then stated that, on the 18th April 1848, the 
Plaintiff W. Clowes verbally authorised J. Conquest to 
sell the one hundred shares at the price of 921 per share ; 
that on the 25th May 1848 the Plaintiff W. Clowes 
attended at the office of the Company by their de- 
sire, and was informed by them that J. Conquest had 
absconded to America, having sold fifty of the one 

hundred 
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nndred shares to one John Dyer at 9/. Ts. 6(L per share^ 1849. 
id that J. Conquest had received the purchase-money Doncan 
»r the fifty shares from J. Dyevy and had fraudulently «. 

^plied the same to his own use^ but that he had left the 
^maining fifty shares in his desk, which fifty shares were, 
Y the direction of the Company, then returned to the 
^liuntiff W. Clowes; that in the transfer order book, 
le order of transfer from the PhuntifF W. Clowes to J. 
yyer in the column ** by whom ordered,** was not 
igned by any one, but in the column '^ to whom made,'* 
T. Jh/er had affixed his signature ; that it further ap- 
leared from the books of the Company, that at a meet- 
Dg of the Board of Directors on the 4th October 1847, 
{ minute was made of that date in the Directors* book, 
ipproving of a transfer of the fifty shares to •/• Dyer^ 
md that the same shares then stood entered in the share 
ri^bter book of the Company as the property of J. 
Dyer, such entry erasure or other alteration as re- 
quired by the deed of settlement haying been made in 
the share register book of the Company by the Board 
of Directors in respect of such fifty shares, upon their 
approval of J. Dyer as a fit person to become the pro- 
prietor thereof, in the month of October 1847 or shortly 
afterwards ; that the Board of Directors of the Com- 
pany approved of the. transfer of the fifty shares to J. 
Dyer, and caused the minute of the 4th October 1847 
to be entered into their book, without ever having re- 
ceived any notice in writing or otherwise from the 
Plaintiff ^. Clowes of his desire to sell such shares, al- 
though, by the 165th clause of the deed of settlement, 
it was expressly provided that notice in writing should 
be given to the Company by the proprietor selling of 
his desire to sell ; that aft^r the Board had caused J. 
Dyer to be registered in the share register book of the 
Company as the proprietor of the fifty shares in the 
place of the Plaintiff fV. Clowes, they did not at any 

D 3 time 
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1849. time give to the Plaintiff fF. Clowes a certificate of 
'NCAs ^^^ entiy erasure or other alteration as by the settle- 
ment deed they were required to do and ought to haye 
done, and which if they had done the &aud committed 
by their secretary and agent would haye been at once 
discoYered, notwithstanding the payment of every in- 
stalment, which at the date of such entry erasoie or 
Other alteration had been previously called for on such 
fifty shares, had been made ; that the Plaintiffh were 
totally ignorant <^ the sale of the shares to J. Dytr 
until the discovery of the firaud by the Company, and 
that the Plaintifls never in any way authorised the sale 
thereof to J. Dyer, and that such sale was a fraud upon 
the estate of the Plaintiffs' testator, arising solely fiKxn 
the ne^ect or defiiult of the Directors of the Company 
and the finaud of their secretary and agent ; and that 
the loa9 which the testators estate had sustained by 
such firandulent sale ought to be made good out of the 
estate and assets of the Con^iany. 

The bill then prayed, that the estate and assets of the 
Company might be declared liable to make good to the 
estate of the Plaintiffi' testator the lo^ which the tea- 
tator^s estate had sustiuned by the finaudulent sale of the 
fifty shares, and that the Company might be decreed to 
make good the same accordingly out of the estate and 
assets of the Company, and to pay the costs of the suit. 

To this bill the Company demurred, for want of equity 
and for want of parties^ alleging that X/^tfr and •/! Con- 
f/«^^, and all the Directors and Shareholders ol' the Com- 
pany, ought to have been made parties. The Vice- 
chancellor Kxigki Brmct haviug allowed the demnrror 
generally, with liberty for the PIaintit& to amend, the 
PIunti& now appealed to the Lord Chancellor. 

Mr. 
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. Mr. Bacon and Mr. W. A. CoUins, for the Plaintiffs. 
The Company are the trustees of the Plaintiffs, who 
have a right under the circumstances to elect either to 
have the specific shares retransferred into their names, 
or to have the value of the shares ; Harrison v. Pryse. (a) 
In the present case a retransfer is not prayed, and, 
therefore, the transferee of the shares («/. Dyer) is clearly 
not a necessary party ; but if the bill had prayed a re- 
transfer, and if J. Dyer were a party, still the Company 
would be responsible; Ashby v. Blackwell{h) oy^t^ 
TuUng HildyardY. South-' Sea Company* (c) The Plain- 
tiff are not seeking to ratify the unauthorised act of 
the Secretary, and do not make that act the ground of 
their demand ; Stone v. Marsh, {d) (They also referred 
to Sloman v. The Bank of England (e), and Davis v. 
The Bank of England, (g)) 



1849. 



DUNOAK 

V, 
LUNTLIT. 



Mr. J. Russell and Mr. Miller , in support of the de- 
murrer. It is material to consider whose agent the 
.Secretary was : he cannot be considered as the agent of 
the Company for the purpose of buying and selling 
shares, and the transaction was not within the scope of 
his authority ; Vandaleur v. Blagrave, (A) In the pre- 
sent case the gross negligence of the Plaintiffs enabled 
the Secretary to commit the fraud complained of, and 
they are, therefore, not entitled as against the Com- 
pany to recover ; Coles v. The Bank of England, (i) 
By the 171st clause of the deed of settlement the claim 
of a party whose shares have been wrongfully trans- 
ferred is limited to the transferee. 



(a) Barnard. 324. 

(b) 2 Eden, 299. ; S. C. Amb. 
503. 

(c) 2 P. W. 76. 



(e) 14 i$tf7i. 475. 
(g) 2 Bmg, 393. 
(h) 6 Beav. 565. 
(i) ]0A, 4-jE:.437. 



[The 
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1 849. [ The LoBD Chancellob. The liability of the new 

^y'^ purchaser would not exclude any claim the party might 
9. have as against the Company.] 

LUNTLBT. 

If the Plaintiffs have any remedy it must be by 
action at law against such of the Directors as were 
in fault. The Plaintiffs have a clear remedy against 
J.Dyer, for there can be no doubt that the sharea 
were not effectually transferred, and his absence from 
the record is, therefore, much more than a mere want 
of parties. Assuming, however, that a bill in equity 
is maintainable, it is clear that the clause authorising- 
the institution of suits by the Chairman and Secretary 
would not apply to this case, where the Directors, iF* 
liable at all, would be individually liable, nor dispense- 
with the necessity of having them parties ; Seddan v« 
ConnelL (a) 

Mr. Bacon, in reply. The 176th clause of the deed 
of settlement prevents any question being raised as to 
the title of •/• Dyer to the shares transferred to him, and 
the only remedy of the Plaintiffs is in equity. 



Dec. 3. The LOBD ChANCELLOB. 

This bill prays, in very unusual language, as against* 
the Company in which the Plaintiffs and the other share- 
holders tire partners, ^' that, under the circumstances 
mentioned in the bill, the estate and assets of the 
Company may be declared liable to make good to the. 
estate of the Plaintiffs' testator the loss which the 
testator's estate has sustained by the fraudulent sale oC 
the fifty shares in the Company to John Dyer as in the 

biU 

(a) 10 Sim. 58. 



LUNTLBT* 
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lill mentioned, and that the Company may be decreed 1849. 

"to make good the eame accordingly out of the estate ^T^^ 

and afisets of the Company, and for that purpose tliat _ v. 

adl proper and necessary directions may be given/' 

^ow this is in effect a prayer for compensation in 

damages for a loss or supposed loss which has been 

sustained through the fault of the Company ; for the 

l)ill seeks to make the Company and not any officer of 

the Company liable, and that the loss may be made 

good, not by considering the shares still remaining as 

the property of the Plaintiffs, but assuming that 

having been the property of the Pluntiffs they have 

been validly transferred to another person. The bill 

for that purpose sets out various clauses in the deed 

of settlement, by which the interests of the partners 

were as between themselves regulated; and of these 

clauses one of the most important is the 174th, which, 

after detailing the mode in which the transfer of shares 

should be made, provides, &c. (His Lordship here 

read the clause.) 

Now that clause gives validity, or is supposed to 

give validity, to transactions provided they are done 

under the circumstances specified by the deed. The 

deed provides certain forms by which the transfer of 

shares may be made, and amongst others, is one which 

has not been observed in the present case (and which 

omission probably gave rise to the loss which has been 

sustained), — namely, that there should be a document 

oontaining in one column the name of the transferor of 

tike share, and in the other column that of the pro* 

jK)eed transferee. It is obvious that if that had 

\}een attended to, the transferee would have seen who 

^e transferor was, and at all events, on the face of 

It, it would have appeared to be a r^ular transaction. 

^n this case, however, that was entirely omitted, and 

this 
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• 

1849. this omission must, or at least might, have come to the 
^T^^^^ knowledge of the transferee^ because he signed the 
V. book containing the form in question. If he had taken 

LuNTLKY. ^jjQ trouble of informing himself of the provisions of 
the deed, he must, by looking at the column which 
was under his eye, have seen that there was an irregu- 
larity in the transaction, the name of the transferor not 
appearing. Thus much must be assumed to be proved 
against the party taking the benefit of the transfer. 
There were besides various other provisions in the deed, 
which, being introduced for the purpose of preventing 
any fraudulent or improper transfer of shares, it was 
the clear duty of the officers of the Company to see 
carried into effect. Many of them, however, were not 
acted on, and the result was, that the Secretary of 
the Company got the transfer now in question made by 
the Directors, who, without seeing whether the forms 
had been properly adhered to or not, and placing 
implicit fSEuith in the Secretary, signed any paper that 
was put before them. If they had taken the troubla 
to do what the deed made it their duty to do, and had 
seen that the documents authorising the party to make 
the transfer were correct, this fraud could not have 
been practised. The fraud was practised, however, 
and the result was, that Mr. Dyer became the apparent 
transferee of the Plainti&' shares. 

Now there are two questions which may arise, first, 
whether the remedy does or does not exist as against 
this transferee ; and, secondly, whether the Directors of 
the Company, who were the immediate instruments of 
the &aud though not consciously or knowingly so, are 
the persons liable. The present question, however, 
IS, whether on this bill it appears that the Company 
sure liable for the shares in the form in which the bill 
seeks to make them liable. The bill of course assumes 

that 
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tJhat there is no remedy agamst the transferee of the 1849. 

sbaresy and that he has a dear title to them : it as- ^tT*^^^'"^^ 

Duncan 

Bumes, also, that there is no remedy against the Di- v. 

irectors of the Company, and that, therefore, the only 1*»n'>'^bv. 
remedy is against the Company itself. 

The case made by the bill is, that the forms of 

to^ansfer prescribed by the deed were not observed* 

^Whether such a transaction is one which would bind 

i;he Company, as being the act though imauthorised of 

its officers having power only to bind the Company if 

%hej adopted a certain course of proceeding, is a matter 

^vvhich may be for the consideration of the Plidnti& : 

l>ut the Plaintifis in the present case do not ask to 

liave the shares restored, but only for damages. Now 

sfc daim for damages implies a wrongful act ; but thQ 

Oompany have done nothing : the officers have, accordr 

Sug to the statements in the bill, misconducted them-; 

selves by doing that which they were not authorised 

^to do, but it is clear that this cannot entail liability 

on the Company. It is impossible, then, to nnaintAiTi 

-^his bill on the general equity, and I cannot, on the 

<sa86 as stated in the bill, come to the conclusion that 

^e Company are bound by the act complained o£. 

IBut supposing the case to be made out, and that it was 

shewn that the property was lost by the negligence, of 

'the Company, the Company being the actors, what 

"would be the effect of this according to the cases cited? 

In the case referred to of Ashby v. Blackwell {a), the 

Company were considered liable, they and not their 

officers being the parties whose duty it was to make the 

transfer. 

Now I have looked through the bill in the present 
case to see whether there is a statement that the act 

complained 

(a) 2 Eden, 299. ; S. C. Amb. 503. 
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1849. compliuned of was that of the Company; but it is dis- 
TT'^^'^^^^ tinctly stated not to be the act of the Company, but to 
9. be the unauthorised act of the agent of the Company. 

LuNTLET. jj-Q^ ^|j^ moment it is said to be an unauthorised act, the 
authority of Ashby v. Blackwell{a) must be admitted to 
prevail. What then was the remedy sought in that case ? 
The Company having there done an unauthorised act, the 
Court treated it as not done, and restored the party to 
the property of which he had for the time been impro- 
perly deprived. That, however, is not the object of the 
present bill, which assumes the transaction to be valid, 
and asks that the Company may pay compensation in, 
damages. No case has been cited in which that haA^ 
been done or attempted to be done ; and, without at all 
saying that the Plaintiffs are without remedy or 
means by which they may be restored to the property 
which has been fraudulently taken from them, I am 
clearly of opinion that this bill does not state such 
a case, and therefore that, on the general equity, the 
demurrer is good. 

I need not take any notice of the other question as 
to the want of parties, because in the view just stated 
it becomes immaterial; but I cannot help observing 
that, according to the cases cited, Mr. Dyer is not in 
the situation of being a necessary party. If the bill 
had questioned his interest in the purchase, he would 
be a necessary party ; but, according to the bill, the 
equity, if there be any, is against the Company for 
damages on the ground of Mr. Dyer being entitled. 

Now the order of the Vice-Chancellor gives leave to 
amend, which is not very usual where the demurrer is 

allowed 

(a) 2 Eden, 299. ; S. C. Amb. 503. 
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allowed for want of equity ; but the Pluntifib have ob- 
tuned a benefit hj the order which I do not feel ^s* 
posed to take from them, particularly when I see the 
possibility of the case being so altered by amendment, 
as to raise a grave question whether the Plaintiffs may 
not be entitled to some relief. The order, therefore, of 
the Yice-Chancellor will be affirmed with costs. 
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ELMHIRST V. SPENCER 



Dee. 5, 6. 



^TPHIS was a motion, by special leave, on the part of A Court of 
•*• the Defendants, to discharge an order of the Vice- n^"cxercite 
Chancellor of England, made on the 4th December itijurisdic. 
1849, whereby the Defendants were restrained from junction at 
interrupting or dbturbing the Plaintiff in the free use ^* instwice 
of certain streams or watercourses flowing through the vidual against 
Pklntiff's lands, and from fouling such waters, and ^n'Ji^t^"^ 
from continuing to divert turn or change the channels out a previous 
beds or courses of the said streams or watercourses without its' 
from their ancient channels respectively, and from cast- being clearly 
ing into the same streams or any of them any foul or ^^^ Plaintiff* 

impure ^^" sustained 
such substan- 
tial iiyury ns would have entitled him to a verdict for damages in an action at law.^ 
The Defendant diverted a stream as it passed through his premises, but restored it 
undiminished as to the quantity of water to its former channel before it reached the 
premises of the Plaiotiff*: the Defendant also employed the stream, while on his 
premises, in a way which rendered the water unfit for ordinary use, but he alleged 
that the water, by the time it reached the Plaintiff' *s lands, was freed to the ut- 
most possible extent from any noxious ingredients with which it had become im- 
precated; and it did not appear that any actual damage was sustained by the 
I^lamtiff*. Under these circumstances, the Lord Chancellor dissolved an injunction, 
which had been granted by the Vice* Chancellor, restraining the Defendant from 
iliverting and using the water. 
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impure water dirt filth or any other noxious or con- 
taminating matters whereby to foul or render unfit for 
its ordinary use the waters of the said streams, and 
from otherwise damaging or injuring the Plaintiff in 
the rightful enjoyment of the flow and use of the said 
streams into through over along and across the Plain- 
tiff's land. 



From the statements in the bill, which was filed on 
the 10th October 1849, it appeared, — that from tima 
immemorial certain brooks or watercourses had flowed. 
through the Plaintiff's lands, two of which were derived 
from and passed through the lands occupied by the De- 
fendants; that the Plaintiff's lands were used for agri- 
cultural purposes; that in 1848 the Defendants had 
erected certain bleaching works on their premises, which 
adjoined the Plaintiff's lands ; and that the Defendajits, 
in the prosecution of this business, used and employed, 
and at the date of the bill were using and employing, 
certain deleterious and poisonous and noxious chemical 
and other matters, and had diverted the beds or chan- 
nels of the streams within their own premises. 

The bill alleged that, previous to such pollutions and 
diversions, the said streams or watercourses were fit for 
the purposes of irrigation, and for culinary purposes, and 
for cattle, and were productive of fish ; but that since 
such pollution and diversion the Defendants had not only 
checked and cut off the usual flow of water from the 
Plaintiff, but had rendered the reduced supply un- 
wholesome and unfit for the use of man or beast, and 
destructive of the fish, to the Plaintiff's great and irre- 
parable injury. The biQ prayed in the terms of the 
injunction before stated. 



By 
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By their aoswer the Defendants stated, that they had 
the prosecution of the said business used and em- 
oyed, and that they still used and employed, some dele- 
rious poisonous and noxious chemical and other matters, 
id that the elements or chemical substances used by the 
efendants in the various processes of bleaching or con- 
ined in the refuse left thereby, were soda, carbonic 
id, lime, sulphuric acid, chlorine, and vegetable matter; 
at such elements were contained in various degrees in 
e matters used by the Defendants in the process of 
caching, but that the poisonous and deleterious qua* 
ies of such elements were in the said process extracted 
the utmost possible extent; that occasionally the 
eiters of the said stream were rendered very foul and 
rrupt by pumping out the sumph holes of certain col- 
sries, and by the existence of a fellmonger's yard, and 
r the sewerage of a village, all higher up the streanu 
be Defendants then admitted the diversion of the 
ream within their own premises, but contended that 
ch diversion did not in any way affect the quantity of 
Etter supplied to the Plaintiff's lands. They then 
ited that, notwithstanding the use as therein men- 
med of certain deleterious and poisonous chemical 
sments in the process of bleaching, all the deleterious 
»xious and poisonous qualities thereof were to the ut- 
ost possible extent eradicated neutralized used and 
tsorbed in such bleaching process ; that in order 
render it impossible that the said streams or either 
them should be in any way prejudiciaUy affected by 
e said bleaching operations, the water employed for 
daching purposes was made to pass through several 
bers before the same was returned to the brook, so 
at at the time the water was so returned the same 
18 almost entirely firee from any impregnation what- 
er of the ingredients employed in bleaching, and 
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was, although sometimes to a very trlflmg degree dis- 
coloured^ perfectly innocuous and fit for the drink of 
animals and unprejudlcial to the lives of fish ; that the 
water was, when It reached the hmds of the Plaintifiy in 
all respects as pure and wholesome and capable of bring 
applied to culinary or any other purposes as before the 
erection of the said bleaching works, and was as pore 
and wholesome as if the same had not been at all em- 
ployed by the Defendants in the sidd bleaching pur- 
poses. They denied that the bleaching works tended or 
would tend to the injury or nuisance of the Flwitiff or 
his property. 

There was no precise evidence of the time when 
the bleaching operations of the Defendants commenced, 
except that it appeared by the bill that it was some 
time in 1848. 



Mr. Stuart and Mr. T. H. Terrell for the Defend-^ 
ants, in support of the motion. The yice-Chancellor 
has construed this answer as admitting the acts com- 
plained of to be a nuisance, and therefore the Plaintiff's 
title to the Injunction, but the answer is in this respect 
only a qualified admission, for although it admits the 
diversion of the streams, yet it states that such diver- 
sion has taken place in the Defendants' own premises, 
and that the streams are restored to their ancient chan- 
nels before they reach the Plaintiff's lands ; and again, 
although it admits the use of deleterious matters for 
the purposes of bleaching, yet it states that by filtration 
the noxious qualities of the substances used are to the 
utmost possible extent extracted. This is at most only 
a private injury, the amount of damage from which is 
a question for a jury to determine. It is clearly not a 
nuisance warranting the interference of this Court by 

injunction ; 
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injunction; The Attamei/- General y. Cleaver, (a) Lord 1849. 
JiedesdaU lays it down (4), that " in the case of a private ^^ ^^^ 
xiuisance it seems necessary that a judgment at law as- «• 

certaining the rights of the parties should have pre- 
viously been obtained " before a Court of equity will 
interfere. These works have been in operation for 
more than a year, so that there was ample time to have 
brought an action. (They also referred to SpottU^ 
taoode v. Clarke, (c) ) 

Mr. Bethell, Mr. Bolt, and Mr. Roffers, contrd. The 
answer does not question the Plaintiff's title : there is 
therefore nothing to be tried by a jury. It is not so 
much a case of nuisance as of irreparable waste, and the 
admissions in the answer on which we rely are quite 
sufficient to sustain this iujunction. It is no answer to 
such a case as the bill makes, to be told that the poison- 
ous inatter admitted to be used is '' extracted to the ut- 
zxiost possible extent." (They referred to JVood v. Waud{d) 
<^s to the rights of a riparian proprietor to a natural 
atream.) 

Without calling for a reply, 

The Lord Chancellor, after remarking that there 
"^eas no evidence of there being any house on the Plain- 
^iflf 's lands, so that nothing prejudicial to culinary pur- 
;2x>8e8 was to be apprehended, observed that the injuno- 
^^on not only interfered with what was alleged to be a 
^:iuisance, but also with the diversion of the streams 
Sji the Defendants' own lands. His Lordship then pro- 
^^eeded to the following effect : — 

The 

(a) 18 Vet. 211. (</) Before the Court of £x- 

(&) MU. PL p. 144. ed. 4. chequer, AprU 28. J 849. 

(c) 2 PInl, 154. 

^OL. 11. E 
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The diversion complained of is a grievance uncon- 
nected with the pollution of the water, and the stream 
being restored to its old channel before it enters on 
the Plaintiff's lands, the diversion cannot interfere with 
any right that the Plaintiff may have to the water. 
How far then is there a case made out for the interposi- 
tion of the Court ? The Y ice-Chancellor has proceeded 
on admissions in the Defendants' answer, which is not 
perhaps as guarded as it might have been. The bill 
alleges a right to certiun water in as pure a state as it 
was accustomed to flow before these bleaching works 
were erected ; and the answer admits this right, subject 
to certain qualifications annexed to the admission. The 
yice-Chancellor has however construed this into an un- 
qualified admission that the Plaintiff is entitled to the 
use of the water in the manner alleged by the bilL 



Now the Plaintiff, before he can ask for an injunc- 
tion, must prove that he has sustained such a substantial 
injury by the acts of the Defendants as would have 
entitled him to a verdict at law in an action for damages. 
In the manufacturing districts, where there are as many 
mills along a stream as the water will supply, it would 
be extremely hard that a proprietor of one of such mills 
might not divert the stream within his own land, re- 
storing it to its ancient channel before it entered into 
the lands of his neighbour without a diminution of the 
usual quantity. In such cases, and in the similar case 
of allied obstruction to the use of light, in order to 
mmttask an injunction, there must be both an unwar- 
nntable use and an injury resulting from such use. 
Li the jNresent instance, however, the Defendants' ad- 
■liaBion is quite consistent with the fact that the Plain- 
tiff has sustained no injury; and this Court will not 
take upoD itadf to abjudicate upon the question of whe- 
ther 
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ther this is a nmsanoe or not: that must be ascertained 1849. 

in a Coort of law, as hdd down by Lord Eldan in The i^"^^'^*^^ 

Atkrrmey^Creneral y. Cleaver, (a) «. 

Spmoaa. 

Another oonsideralion here is which side will suffer 
tnost, the Defendants from the granting of the injunc- 
tion, or the Plaintiff from its being withheld. The 
injunction effectually prevents the Defendants from 
^working at all, for if they could go on without divert^ 
ing the stream, they would be subject to a breach of the 
injunction by employing for their bleaching the chemical 
process which they have hitherto used, and in the event 
of their being able to employ other ingredients, they 
"would still be prevented from diverting the stream. 
With respect to the stream being polluted and poisoned, 
i.t is admitted that the Plaintiff has no house on these 
;premises, so that there can be no interruption to any 
c^ulinary operations, as is to be inferred from the state- 
ments in the bilL Then it is alleged that the water is 
anot so good for the purposes of irrigation; but many of 
^he ingredients used by the Defendants in their bleach- 
ing process are in fact most beneficial to land ; and there 
is no statement that the water is injurious to cattle, or 
'that the fields are not equally well drained. There can 
l)e no doubt then as to the balance of inconvenience. 
If this injunction stands there will be a total cessation 
of the Defendants' works, which would amount to the 
greatest injury, and, therefore, on this ground alone, I 
must refer the case to a jury, and have the legal right 
first ascertained. 

The real contest between the parties is, whether the 
Plaintiff's land is injuriously affected by what the De- 
fendants have done. The answer, so far from admit- 
ting 

(a) IS Fa. 211. 
E 2 
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ting such a conclusion, leaves it very doubtful, in my 
opinion, whether any injury at all has resulted to the 
Plaintiff from the Defendants' works. To this con- 
sideration must be coupled the admitted fact, that there 
have been two assizes since the works complained of 
were commenced where the Plaintiff might have esta- 
blished his right ; and where a party cannot shew that 
he is necessarily compelled to come into a Court of 
equity, he is not entitled to call on the Court to go out 
of its usual course on his behalf. For all these reasons 
I am of opinion that the injunction must be dissolved. 



jiSfi'i. WHITWORTH v. WHYDDON. 

Although riiHIS was a motion to discharge or vary an order 

there is do I ^ ... 

ruleorprao- of the yice-Chancellor of Englandy dismissing 

^swhm ^^ ^'^^ *^® motion of the Plainti£Es for the appoint- 

the will 18 in ment of a receiver of the personal estate of Eliza 

Ecclesiastical ^^i^orth deceased, pending litigation in the Prero- 

Court, the gative Court ; and the motion proceeded to ask that, 

Chanceiy will pending such proceedings, a receiver might be appointed, 

wwS^h^ with liberty for one of the Plaintiffs to propose him- 

the property self to act without salary. 



The Plaintiffs in the suit were the sole next of kin of 
EKza JVhitworth, who died on the 16th September 1849, 
while on a visit at the house of the Defendant Joseph 



18 in the 

hands of the 

executor, yet 

it must be 

clearly shewn 

that the 

nature and 

position ofthe Wliyddoru On the 15th September 1849 she had signed 

property is ^itr 

such as to 

wamuat the mttfference of the Court. 

^Jnder what drcomstances fresh affidavits may be read on the hearing before 

we Lord CShancellor of a motion to dischaive or vary an order of the Vice- 
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lier will by means of a mark, and thereby, with the 1850. 
exception of certun property given to her by her father's w^Tj^T^g 
irill which she directed to go as therein directed, she ^ «• 
gave all her property whatsoever and wheresoever to 
Sarah C. Whyddan^ the wife of the Defendant J. 
Whyddon ; and she appointed J. Whyddon her executor. 
The bill stated that this will was presented to her for 
execution at the time when she was labouring under 
congestion of the brain, and when she was in fact in 
extremis ; and that proceedings had been instituted in 
the Ecclesiastical Court, for the purpose of having the 
will declared null and void. It also alleged, that at the 
time of her death the testatrix had in her possession or 
otherwise in the house of •T'. Whyddon^ cash, watches, 
jewellery, plate, linen, wearing apparel, and other 
articles of considerable value ; and also divers letters 
belonging to her, all of which had been taken posses- 
sion of by •/. Whyddon, under colour of his being the 
executor appointed by her in and by the paper writing 
purporting to be her last will and testament. These 
allegations were supported by an affidavit of one of the 
Plaintiffs, which also contained statements as to other 
outstanding property of the testatrix. 

On the 11th December 1849, the Vice-Chancellor of 
England dismissed ths Plaintiffs' motion for a receiver, 
on the ground that it was not the practice of the Court 
to.grant a receiver where the property was in the hands 
of the executor named in the will, but only in those 
cases where the property was outstanding, and likely 
to be lost for want of collection. 

Mr. Malins and Mr. Schamberg for the appeal mo- 
tion. The Vice-Chancellor's order dismissing the 
Plaintifis' application cannot be supported. The rule 
of the Court applicable to a case like the present 

E 3 is 
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1850. is correctly stated by the Vice-Chancellor Wigram in 
Whitworth ^^^^^^^^ ^' BendalL (a) " Where no probate or admi- 
V. nistration has been granted, it is of course to appoint 

a receiver pending a bond Jide litigation in the Eo» 
clesiastical Courts to determine the right to probate 
or administration, unless a spedal case can be made 
for not doing so." *It cannot be said that the primd 
facie title of an executor who has become so firaudu*^ 
lently is an answer to a motion for a receiver, inasmuch 
as the property sought to be protected might consist of 
Exchequer bills, foreign bonds, or bank notes, all of 
which might be irrecoverably lost pending a litigation 
in the Ecclesiastical Court. (They also referred to King 
V. King(b)y JVatkins v. Brent (c)) 

Mi.Bok and Mi. FoOett, contri. Admitting tiiat 
there is a band Jide litigation in the Ecclesiastical 
Court, and that there is property to be protected, 
nevertheless there is no cause whatever for the inter- 
ference of this Court in the present instance, because 
there is a properly constituted individual to protect the 
property ; and, as observed by your Lordship in Wiatkzns 
V. Brent (c), the Court does not interfere '^ because of 
the contest, but because there is no proper person to 
receive the assets." It may be laid down as a general 
proposition that the Court will not appoint a receiver 
against either of two parties hostile to each other, with- 
out a special case being made out for its intervention. 

Mr. Malins, in reply. 

The Lord Chancellob, after observing that he 
did not concur in the rule supposed to have been acted 

on 

(«) 1 Hare, 152. (c) 1 MyL * Cr. 07. 

(b) 6 F«. 172. 
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on by the Vice-chancellor, that in cases like the pre- 1850. 

«ent the Court would not grant a receiver where the y^^''^^^''^ 
property was in the hands of the executor, proceeded as «. 

follows:— WanwM 

In order to make it advisable to incur the expense of 
a receiver, it must be shewn that there is some pro- 
perty to be protected. All that is shewn in the present 
case is, that a lady having certain property consisting of 
wearing apparel and trinkets, of the value of between 
120/. and 150/., carried them with her to the house of a 
£iend, where she died ; and that they are now in the 
liands of that party. A ground of litigation no doubt 
appears to exist ; but the Court will not for that reason 
take property of such trifling value away from the per- 
son who is in possession under the will, and burden the 
estate with the expense of a receiver, when as yet there 
ia no decision in the Ecclesiastical Court 

As to the alleged outstanding property referred to 
in the affidavit, consisting of a mortgage and shares in 
certun companies, there would be some grounds for the 
motion, as in such a case the Court would interfere, and, 
by the appointment of its own officer, get in and protect 
the property which is asserted to be in danger. It, 
however, appears that one of the Plaintifis is a trustee of 
the mortgage, so that the allegation of any danger of 
loss falls to the ground. With regard to the shares there 
is no evidence as to their amount, and in fact no evi- 
dence to shew either the necessity or expediency of in- 
terfering by the appointment of a receiver. 



In the course of the argument a question arose as to 
the particulars of whiph the property in question con- 
sisted. 

E 4 Mr. 
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Lord Chan- 
cellor of a 
motion to 
discharge or 
▼aryan order 
of the Vice- 
Chancdlor. 



Mr. MaHnsy in order to shew that the property in 
question comprised the mortgage and shares in certain 
companies, as well as the personal property specified in 
the bill, proposed to read an affidavit which had been 
filed since the motion was before the yice-Chancellor. 

On an objection being raised to its reception, he cited 
Cimsty. Barr{a\ and contended that it was quite com*> 
petent to use fresh affida\dts on an appeal motion. 

The Lord Chancellor. 

The motion may either be treated as a motion on 
new grounds, or as an appeal motion. If it is a motion 
on new grounds the affidavit may be received, but in 
that case it might become necessary for me to send the 
whole matter back to the Yice-Chancellor on the new 
evidence. If, however, it is to be treated strictly as 
an appeal motion, the case must be dealt with on the 
evidence used before the Yice-Chancellor. 



After some further discussion, the affidavit was per- 
mitted to be read* in order to avoid the case being 
again brought before the Lord Clumcellor by way of 
appeal from any order which the Yice-Chancellor might 
moke on having the motion renewed before him on the 
new evidence, {li) 



(•) 2 ^i»f. 161. ' 

{h) A similar question arose 
in the argument of Fmrhurn 
T. Pemrum (before the Lord 
ChanceUor, Mmy 27. \^M\ re- 
ported on another |x>int, infra. 
In that case on a motion by 
the Defendant to discharge an 
order for the appointment of a 
receirer obtainc^d by the Plain- 
fiff from the Yice-Chancclior of 



EngUtmd^ the Plaintiff filed fresh 
affidavits in support of the order. 
The Defendant objected to their 
being read, on the ground that 
the Plaintiff was only sustain- 
ing an order; but the Lord 
Chancellor admitted the Plain- 
tiff^s affidavits, and also affi- 
davits filed by the Defendant in 
reply. 
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1850. 



In the Matter of The UNIVERSAL SALVAGE 
Company, and of The JOINT STOCK COM- 
PANIES WINDING-UP ACT 1848, (11 & 
12 Vict c. 45.) 

Ex parte The Earl of MANSFIELD. Jan. 11, 12. 

14. 

THIS was a motion by way of appeal on the part An allottee of 
of the Earl of MansfieU, to dischai^e an order Jf r'l^SiSd 
of the Vice-Chancellor Knight Bruccy who had de- deposit there- 
cided that his Lordship's name should be included eeiVed the 

in the list of contributories of the above Company. "p^'P ^^\ 

^ "^ ficatesofthe 

shares, ac- 

The Company was projected in April 1844, before the knowledged 
passing of the J(nnt Stock Companies Registration Act, thereof, and 
and issued a prospectus dated in October 1844, stating its ^^ sSre-"^ 
purposes, and directing applications for allotments of holder. The 
shares to be made at the offices of the Company. These cclmmenced 
applications were to be made according to a printed operations 
form of letter, whereby the applicant agreed, upon the capital was 
allotment beino: made to him, to pay the sum of &l de- ^\ 'V^* 

scnbed, but 

posit for each share, and thenceforth to hold the same afterwards 
upon the conditions indorsed on such shares, and for the ^g b^"in""a 
purposes mentioned in the prospectus. The Registration as unprofit- 
^ct haying passed, the promoters of the Company, in Jcheme^being 
%Ianuary 1846, caused it to be completely rc^stered as neither fraud- 
un existing Company. In June 1845, Lord Mansfield^ abortive. The 

tlirouffh his brother Mr. Murray , who was Churman of fllpttee was 

, _ , held to be a 

the Company, applied for and obtained an allotment of contributorj, 
twenty shares. The scrip certificates issued to the haj no^^^gi*'^--! 
allottees were in the following form : — the deed of 

« TTi settlement, 
""""^ nor paid any 
of the calls when demanded, nor taken any part in the affairs of the Company. 

Observations by the Lord Chancellor on the effect of placing the name of a 
person on the list of contributories. 
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1850. " The Universal Salvage Company. 

Ex parte Registered according to Act of Parliament, 7 & 8 VicL 

Eari of /.no 

Mansfield. c. iiu. 

Capital 100,000/. in 4000 shares of 25/. each. 

Deposit 6/. per share. 

Certificate for one share, Na 

This is to certify that the holder of is the pro- 
prietor of one share in the Universal Salvage Company^ 
and is entitled to all benefits and advantages of the 
same, subject to the conditions printed on the back 
hereof, and to the other regulations of the Company. 
London^ dated the ■ day of— 1845. 

A. BA 

C D. >Directors. 
E. F.\ 
Entered voL — page ■ 
(Date) W.R. Secretary." 

Lord Mansfieldy on receiving the scrip certificate of 
the shares allotted to him, wrote a note to the Secre- 
tary of the Company, bearing date the 30th June 
1845, in the following terms : " I beg to acknowledge 
the receipt of twenty provisional shares in the Universal 
Salvage Company." Mr. Murray paid the deposit on 
these shares with money supplied to him by Lord Mans^ 
JUhL The Company's deed of settlement, which was 
dated in August 1845, differed from the prospectus in 
several particulars. In July 1846 a call was made, a 
tiotice of which was sent to Lord Mansfield, but he 
paid no attention to it; and he never took any part in 
the proceedings of the Company, although notices of 
its meetings were regularly sent to him. Lord Mans- 
field^B name was inserted in the registered list of 

shareholdeiB 
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utreholders filed in September 1846. Thd Company's 1S501 
ipital was never fully subseribed, no more than 2000 ^^^^[^7^ 
lares having been applied for. The Company, how- Earl of 
rer, commenced business, and imdertook various **^"*'"*"*- 
derations for the recovery of wrecks; but the ex- 
enses having proved unexpectedly large, the Directors 
etermined to abandon the scheme and incur no fiir* 
ler liabilities. 

In Mtchaelmas term 1848, an order was made by the 
^ice-Chancellor Knight Bruce for the dissolution and 
rinding up of the Company ; and the Official Manager 
Qserted the name of Lord Mansfield in the list of con- 
ributories, as the allottee of twenty shares. On the 
ettlement of tlie list before the Master Lord Mcms- 
Uld claimed to be excluded, and the Master decided 
accordingly. This dedsion, however, was in effect 
eversed by the yice-Chancellor, and Lord Mansfield 
hereupon appealed to the Lord Chancellor. 

The facts above stated will be found suffident by 
fay of introduction to the following arguments, and to 
Jie judgment given by the Lord Chancellor. The full 
Particulars of the case, together with the reasons of 
h% Master for his decision, will be found in the 3rd 
rolume of Messrs. De Gex and Smaki^B Reports, pages 58 
bnd49. 

Mr. Malins and Mr. Olasse, for Lord Mansfield. 
Dhe Directors of this Company have proceeded with 
be undertaking without having the whole capital sub- 
cribed, while by their advertisements they professed to 
lave received more applications for shares than they 
iould comply with : this in itself would have entitled 

. liprd 
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1850. Lord Mansfield to have recovered back his deposit; 

^*^P^^^ NocheU V. Crosby(a)y WaUtaby. SpUtuwoode{b\ Wont* 

Earl of ner v. Shairp. (c) 
Manbfibld. 

[ The LoBD Chakcellob. Was there in the present 
case any actual misrepresentation, for the cases referred 
to proceed on that ground.] 

There has not been any positive misrepresentation^ 
but the purpose for which the money was subscribed 
having become abortive, an action would, on the au- 
thority of Walstab v. Spottiswoode (i), lie against the 
Directors for money had and received. 

[ T/ie Lord Chancellor. In that case there was 
an abandonment of the undertaking : in the present, al- 
though the undertaking has failed, there has been an 
attempt to carry it on.] 

The Directors had no authority, express or implied, 
to apply the deposit to a partial execution only of the 
purpose for which it was subscribed. Those persons only 
who are' liable to pay the debts of the Company ought 
to be placed on the list of contributories, and these 
would be the Directors and those members who sanc- 
tioned the operations of the Company being carried on 
with a reduced capital 

\_The Lord Chancellor. There can be no con- 
tributory to a debt, and if the liability were limited as 
contended for, there could in fact be no winding up.] 

In 

(a) BB.^a 814. (c) 4 Raiiway Cases, 542.,* 

(b) 15 M. * W. 501. S. C. 4 C. B. Rep. 404. 
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In the case of Fox v. Clifton (a) it was held, that a 1850. 
speditor of a Company proceeding against an individual ^^^^ 
iUeged to be a member, and under circumstances Earl of 
)reci8el7 similar to the present case, had no claim Wawpibld. 
tgfunst the individual member. Thus it is clear, 
hat at law Lord Mansfield could not have been 
cached; and under these circumstances, we submit 
hat he is not a contributory within the meaning 
»f that term as used in the statute, which must be 
aken to comprehend those members only who are 
egally liable. 

Mr. J. Russell and Mr. H. Prendergast, for the Official 
ifanager. The Company, although formed before the 
Registration Act, have availed themselves of its pro- 
isions, and were duly registered; and as such they were 

complete corporation by law. The scheme never was 
bandoned as was the case in Nockels v. Crosby {b) ; but 
%er it was fairly launched, it proved an unfortunate 
)ecnlation. By the payment of the deposit Lord 
Tafusfield was admitted into full membership of the 
ompany ; and the Winding-up Act does not limit the 
ibility to contribute to those only who are the direc- 
rs or projectors of the Company, nor even to those 
ho are members only, for, by the definition of the 
3rd '' contributory," others than members may be in- 
jded. Although Lord Man^ld did not sign the 
ed, yet signature is not necessary for perfecting a 
rty's position as a shareholder, demejits v. Todd{c)f 
ij more than it is to entitle a party to the benefit of a 
mposition deed, JEx parte Sadler, (d) By the ld5th 

and 

(fl) 6 Bing. 776. (c) 5RaiiwayCaut, 132. 

(6) 3B.^a 814. (d) 15 Fet. 52. 



MlNSTOLO, 
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ISfiO. 4uid 156th clatwes of the deed of settlement, by which 
^pmie ^T^' -Mansfield was bound, certain fonnalities are pre- 
Bari of^ scribed bj means of which a member may relieve him- 
sdf of the shares ; but the mere omission to pay calls 
could not relieve him. As to the whole number of shares 
not having been subscribed for, it was uQt necessary ; 
for, by the 7th section of the Act 7 & 8 Vict. c. 110., 
it is sufficient, for the purpose of complete registration, 
that the deed has been signed by one-fourth of the per- 
sons who at the date of the deed have become sub« 
scribers; and an individual otherwise liable cannot 
assert an immunity by shewing that the whole number 
of shares was not subscribed for ; The London and 
Brighton Railway Company v. Wilson, (a) 

Mr* Malins, in reply. The object of the Winding- 
up Act was not to create any new liability. This is 
proved by the 58th section ; and, therefore, the projec* 
tors of a Company alone are responsible to creditors, 
iu» decided by Fox v. Clifton {b) and Walstab v. Spottis^ 
Wfode. (c) 

[ The LOBD Chancellob. Previously to the fonn- 
.tion of every company there must neceasarily be con- 
siderable expense incurred; for instance, in the case of a 
railway company there must be a previous survey of 
the intended line. What is the difference in point of 
liability to contribute to such preliminary expenses be- 
tween the case of twenty projectors, and that of an 
individual who comes in subsequently upon a fair repre- 
sentation, and without any firaud.] 



The 



(a) 1 Rmiway Casei, 530. (c) 15 M. ^ W. 501. 

lb) 6 Btng. ne. 
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- The case of Jarretty. Kennedy (a) ahews that Clements 1850. 
r» Todd (b), referred to on the other side, is not incon- ^iZZ 

sistent with the authority of Wahtab v. Spottiswoode. (c) Earl of 

Mansfield. 

[ TTie LoBD Chancellob. In the case of Wahtab 
V. Spottistooode (c) there was no scrip certificate; but 
in the present case, the scrip certificate having been 
received by Lord Mansfield^ and he having paid the 
required deposit, a contract was constituted.] 

The 3rd section of the Winding-up Act defines a 
member to be one '^ entitled to a share of the assets or 
accruing profits " of the Company at the date of the 
petition for its dissolution; and Lord Mansfield had 
clearly no such right, for by the non-payment of calls 
bH his interest in the Company was forfeited ; Prender- 
gast V. Turton. (d) 

[ The Lord Chancellob. That was a case of lying 
by. Could not the Company have enforced another call 
if Lord Mansfield had declined to pay ? The mere lapse 
of time and non-payment of the calls would not con- 
stitute a forfeiture, or debar him from participating in 
ilie profits of the concern, for in such a case, if he filed 
M bill for the purpose, he would of course tender the 
sails which were due. The 3rd section of the Winding- 
ap Act seems to contemplate that a party may be a 
iznember, though not liable to contribute generally. It 
Ls not necessary that he should be liable for all the 
expenses of the concern : the question is, whether he is 
liable for any part of such expenses.] 

If the projectors had stopped this concern before 
frustration, it is obvious that they could not have 

thrown 

(a) 6 C. B. Rep. 319. (c) \5M.i^W.bO\. 

^ (6) 5 Rmiioay Cases, 132. (d) \ Y.^ C. C. C. 9a 
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1850. thrown the participation of the debts on Lord Mbuu' 

Ex^pmie ^^ There is no reason why they should be permitted 

Earl of to do so, because after registration they have had the 

temerity to proceed with an undertaking at variance 

with their prospectus. 



Jan. 14. The LOHD CHANCELLOR. 

I have found considerable difficulty in disposing of this 
case, on account of the very meagre materials upon which 
I am forced to form an opinion. A great deal has been 
brought forward in the course of the argument at the 
bar relative to the conduct of the persons who com- 
posed the Mana^ng Committee of the Universal Sal' 
vage Company ; and other circumstances have been 
introduced which would have had much weight in the 
formation of my decision, if they had appeared in the 
report of the evidence before the Master. The Court 
is however bound by the Act of Parliament to confine ^^e 
itself to the facts that were before the Master ; and thus «s m% 
though statements have been made at the bar, yet as 
they were unsupported by any evidence, the Court has 
in fact nothing on which it can proceed in deciding on 
the conclusions to be drawn from them. The Master 
might have had before him all the facts which have 
been referred to; but if he had, there is no trace of 
them in the statement of the evidence. If there 
are further facts brought out in the case of the nature 
described by counsel in the argument they may be 
rendered available hereafter; but for the purpose of the 
present petition it must be assumed that the statement 
pf the evidence before the Master contains a statement 
of all the facts actually brought under his notice. 
Nawj all that I find stated is, that there was an appG- 

cation 





Manifisld. 
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cation for shares, and that the shares of the Universal 1850* 

Salvage Company, numbered from 774 to 794, were ^^^^^ 

allotted to the Earl of Mansfield. The application for ^JSmI of 

the shares appears to have been made by Mr. Murray, 

his Lordship's brother, in June 1845 ; and in 1846 their 

receipt was acknowledged by Ijord^MansJield in a letter 

addressed to the Secretary of the Company, to whom 

at the same time the deposit of 5/. per shar^ was paid* 

It therefore appears on the proceedings that there was 

an application for shares by Mr. Murray, and that Lord 

Mansfield sanctioned that application by taking them 

and paying the deposit. The evidence also shews that 

Lord Mansfield was applied to on a subsequent occasion 

for the payment of a call made on these shares, and 

that the letter so caUing for payment was not returned. 

What is meant by that phrase does not appear to be 

very dear. 

(Mr. Malins suggested, that it probably meant that 
the letter was not returned to the office as from a person 
whose address could not be found.) 

However that may be, it appears that Lord Mans-- 
field paid the deposit before the scrip was issued, and 
afterwards received the scrip. Now that being the state 
of things, matters went on in the usual way, and the 
Company's deed was registered in compliance with the 
provisions of the Act of Parliament. Whether the ca- 
pital of 100,000Z. required by the Company has ever 
been fully subscribed, or whether the Directors have 
dealt with the funds of the Company in a manner un- 
authorized by the subscribers, does not appear from 
the materials before me. It appears, however, that 
Lord Mansfield considered himself absolved from any 
liability, and not bound to continue hU connection 

Vol. II. F with 
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1850. with the Company, because the designB of the pro- 
^^'V^' lectors had not been carried out. 

Exparte 
Bariof 

Mansfield. The Act of Parliament (7 & 8 Vict. c. 110.) provides, 
that upon the r^istration of a Company, a list shall be 
made out, not only of those persons who have signed 
the deed, but of those who have not, and who haye 
merely received an allotment of shares and paid the 
deposit. Lord Mansfield^ haying paid his money and 
received his scrip, was accordingly registered with the 
other subscribers. It is true there was a condition 
attached and indorsed on the certificate, that there was 
to be a capital of 10O,000iL, nused by 4000 shares, but 
how did the matter really stand, and what was the 
agreement in effect ? It was in substance this, that 
Lord Mans/ieldy on paying the deposit money, was to re- 
ceive certain scrip entitling him to a share in the profits 
to be realised by the Company. There was thus then 
a stipulation that he was to receive all benefits arising 
firom the possession of that scrip ; and therefore having 
paid the deposit money, the contract was complete. 

Now the Joint Stock Companies Winding-up Act 
has said, that all members who so accept shares are 
liable to contribute. It has however been contended, 
on the authority of a class of cases referred to, that a 
person is not liable to contribute who cannot be sued 
as a member of the Company by a creditor. But the 
words of the Act are that the term " contributory " is 
to include every member of a Company, and also every 
other person liable to contribute, &c. In the present 
case a partnership in the strict sense of the word may 
not have existed, but the acts done by persons in the 
situation of Lord Mansfield held out to the world a 
notice of an association for the particular object stated 
by the promoters of the Company ; and the Winding- 
up 
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up Act makes no diBtinction between persons who 1850. 
Iiave or have not done particular acts, provided they ^^^'^^^ 
Iiave become members of the Company. Was not Earl of 
liord Mansfieldy therefore, a member of the Company Mansfield. 
as a person who had a claim to participate in the 
profits that might be realised? It may or may not 
turn out on further investigation, that Lord Mansfield 
has relieved himself from the responsibility of being 
held a member ; but no evidence of that is now before 
the Court; and I therefore think I must adopt the 
course taken by the yice-Chancellon 

While I am on this subject, I think it as well to Observations 
lake notice of a very erroneous impression with regard ^f pji^ng the 
to the operation of the Winding-up Act. It seems to nameof aper^ 
be assumed, that when the name of a person is once of contributo* 
placed on the list of contributories, such person is liable riesof a Com- 

D8IIV 

to contribute to all the expenses that have been* in- 
curred by the management of the Company. This is 
Dot the intention of the Act, nor is it the effect of its 
provisions. When the Master has placed on the list all 
the persons found by evidence to have been members 
of the Company, he then commences the process of dis- 
tributing the payment of the losses : but it is not to be 
assumed that a person whose name is placed on the list 
becomes liable to pay an equal share of those losses. 
There is a general loss to be defrayed, but the Directors 
of the Company may in a greater or less degree have 
added to that loss by their mismanagement. Some of 
the subscribers may have sanctioned or adopted those 
acts of mismanagement; but the body of the share- 
holders are not liable to contribute to the payment of 
expenses so improperly contracted; and it is for the 
Master to ascertain and distribute the contribution ac- 
cording to the degrees of liability. 

P 2 After 
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1850. 



Ex parte 

Earl of 

Mansfield. 



After some further discussion, the Lord Chancellor 
ordered that Lord Mansfield should have leave to pro- 
duce before the Master a fuller statement of the facts 
upon which he relied as exempting him from liability to 
contribute; but that he should pay the costs of the 
original petition^ and of the appeal. 



January 16 PADLEY V. The LINCOLN WATER WORKS 

COMPANY. 



A bill filed 
agdnst aa 
arbitarator 
charged fiaud 
and collusioa 
between the 
arbitrator and 
one of the 
parties to the 
award, and 
alleged certmn 
specific facts 
in support of 
this charge. 
Held, that the 
arbitrator 
could not, by 
denying the 
firaud gene- 
rally, protect 
himself Grom 
the obligation 
to answer the 
interrogato- 
ries as to the 
specific facts. 

The 38th 
Order of the 
26th Augiut 
1841 enables 
a Defendant 
to decline 
answering 
such interro- 
gatories only 
as anterior to 
murrer. 



riiHIS was an appeal from the decision of the "Vice 
'*- Chancellor Knight Bruce, holding the answer o 
Thomas Hawhsley one of the Defendants to be in- 
sufficient 



The bill was filed by James Sandby Padley agains 
the Lincoln Water Works Company and Thomas Hawks 
ley their engineerj to recover the balance due to th( 
Plaintiff in respect of certain works contracted to 
executed by him for the Company, the amount 
which was under ^the terms of the contract to be 
tified by T. Hawhsley. The bill charged generall 
fraud and collusion between T. Hawhsley and the 
pany in respect of the certificates which T. Hawks 
had made out, and alleged particular facts in support 
this general charge. The bill then interrogated in 
ference to these facts. 



* 21 Hawhsley f by his answer, positively denied tl 
charge of fraud and collusion ; but declined 
the interrogatories as to the particular facts, on t 

gro 

that order he might have protected himself from answering by 



»t 



e 
a 
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pround that they were irrelevant and immaterial^ and 1850. 

)f such a nature as to give him, by reason of his ^^^^^"'^ 

character of arbitrator, a right to decline answering. v. 

The Lincoln 
Waterworks 

The following are the interrogatories which the De- Company, 
endant so declined to answer: — Whether the works 
o directed to be omitted, and the prices whereof were 
ixed by the said schedule of prices at the end of the 
aid specification, did not amount in the whole to the 
lum of 963/. 125. lld.y or to some other and what 
;um ? — Whether the works so directed to be omitted, 
ind the values whereof were not capable of being as- 
«rtained by the prices at the end of the s^d spe- 
^cation, did not amount, according to a fair valuation 
hereof made by the Plaintiff, to the sum of 70/. 19^., 
»r to some other and what sum ? — Whether the addit- 
ional works and variations made by the Plaintiff, pur- 
uant to the said memorandum of agreement, did not 
imount together, according to the schedule of prices at the 
ind of the said specification, to the sum of 1275/. SsAld,, 
)r to some other and what sum? — Whether the additional 
vorks and variations made by the Plaintiff, pursuant to 
he said memorandum of agreement, the value whereof 
x>uld not be ascertained by the said schedule of prices 
kt the end of the said specification, did not amount to 
he said sum of 263/. 7s. 4^(f., or to some other and 
nrhat sum? — Whether the whole amount of the works 
lone by the Plaintiff for the Defendants, the Lincoln 
Water Works Company, under and by virtue of the 
nemorandum of agreement of the 2nd November 184G, 
ifter allowing for the works so omitted to be done as 
ftforesaid, did not amount together to the sum of 
50O3/1 19 s. 4^d.f or to some other and what sum? 

The Plaintiff having excepted to the Defendant's 
uiswer^ but the Master havmg disallowed the excep- 

F 3 tions 
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1850. tions, the case was brought by exception to the Master's 
Report before the Vice-Chancellor, who» on the 17th 
November 1849> decided in favour of the Plaintiffj hold- 
The Lincoln j^g ^^^ ^^ questions were relevant and material, and 

Compauy. that, both on principle and authority, the answer was 
insufficient. The Defendant T. Hawhsley now ap- 
pealed to the Lord Chancellor 

Mr. Bacon and Mr. GUuse, in support of the appeals 
The Defendant has distinctly denied any imputation o 
fraud, and simply declines to give the data upon 
he has arrived at his conclusions. An individual wh 
has been chosen by the mutual consent of both parti< 
to act as arbitrator, cannot be called upon to give th< 
reasons for his award any more than a Judge can 
compelled to produce his notes; ScouguU v. Cam^ 
belL (a) Lord Hardwick lays it down in an anonymoui 
case reported in Atkins (b) that, if there be a palpabl 
mistake or miscalculation made by an arbitrator in 
account, the party aggrieved nay bring his biU .gainB 
the party in whose favour the award is made to hav 
it rectified, but not against the arbitrator. The onl; 
ground on which the Defendant can be called on 
that of fraud; but that is wholly denied. It is cl< 
that the arbitrator may plead the award in bar, although 
it may be defective in law, Lingood v. Croucher (c) ; an 
in the case of Steward v. JEast India Company (d), th< 
objection was sustained on demurrer by the arbitrate: 
though fraud was charged. 

[The LoBD Chancellor. That authority wouli 
not be recognized now.] 







(«) 1 (Mty, 883. (c) 2 Atk. 395. 

\h) 3 Atk. 644. \d) 2 Vem. 380. 
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It 18 wholly immaterial to the Plaintiff'a ease that 1850. 

l^his arbitrator should disclose the data on which he ^tT^^^*^ 

Padlby 

Iiafl arrived at his condusions^ because the Plaintiff may «. 

establish his case at the hearing, when he will have ^^g/^or^ 
Ilia remedy ; and if he can substantiate the charge of Conipany. 
frauds this Defendant will have to pay the costs. By 
-the 38th Order of August I84I9 a Defendant may by 
answer protect himself from discovery. 

\^The LoBD Chancellor. That order was made 
vith the view to the materiaUty of the interrogatories 
as to which formerly a Defendant might have demurred, 
and by that order a party may now decline to answer 
any question from which he might have protected him- 
self by demurrer. It is not contended that this De* 
fendant could have demurred to these interrogatories 
mrhich he has declined to answer, and if he could notj 
it is obvious the order will not protect him.] 

Mr. Wigram and Mr. Hallett, contra, were not called 
on by the Lord Chancellor. 

Hie LoBD Chancellob. 

It appears to me very clearly, that in this case the 
yice-Chancellor is right. It is true that an arbitrator, 
if he takes proper means to clear himself from the im- 
putation of fraud, is not bound to state the reasons of 
his award, because he is acting as Judge, and has a right 
under that character to protection. If, however, any 
fraud is imputed he must so frame his defence as to 
disprove the imputation of fraud, otherwise that takes 
away the protection which belongs to his character of 
arbitrator. 

In the present case there are general allegations of 
fraud and collusion between the arbitrator and other 

F 4 parties; 
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1850. parties; and particular facts are alleged as evidence of 
the fraud. The arbitrator cannot protect himself from 
that charge by denying the result of the facts, and 
Waterworks* ^^g^^^g ^^^® ^^^^ts from which the fraud is inferred, 
Company, because by so doing he takes upon himself to be the 
judge in his own case, and to say that he is not guilty 
of a fraud. He may not call it fraud, but probably 
the Court may call it so ; and as long therefore as those 
charges are suggested against him which are alleged to 
shew the fraud, and until there is an opportunity of 
trying the whole truth, he cannot refer to his character 
of alrbitrator for the purpose of protection. 

Having then submitted to answer, I think that the 
Defendant is bound to answer these questions, which are 
clearly not immaterial for the purpose of the case as 
stated by the bilL He must admit that he cannot decline 
to answer them under the 38th Order of August 1841, 
because they are questions which, anterior to that order, 
were not so immaterial that they could have been de- 
murred to, and as to which he could not have protected 
himself from answering. There is therefore not only 
the principle of the Court as to arbitrations, but also 
the form and rule of the Court as to answers, which 
oompel him to answer these questions. 

There being circumstances by which, if they should 
be admitted, the Plaintiff contends that the fraud which 
he imputes would in some degree be established, I am 
clearly of opinion that as the matter stands upon these 
pleadings the Defendant is bound to answer, and that 
the present appeal must be dismissed with oo6t«. 
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In the Matter of G. E. F. WARD, (a Lunatic, not 
found Buch by Inquisition,) 

AND 

In the Matter of the Act 1 Will. 4. c. 60. January 16. 

npHIS was the petition of TTiomas Minchin and John On petition ' 

-*• Thomas Mace and Mary Ann his wife. The ulti- V"^^ J« ^ 

mate object sought by the application was the convey- the Court 

ftnce of an estate, vested in the Lunatic as Trustee, to ft^^j^^* 

Ihe Petitioners Thomas Minchin and Mary Ann Mace^ adminittratioii 

they being entitled under the will of Henry Hunt to the y^^i merely ' 

monies which would arise from the estate, if sold as by '"^•t'tuteB a 
, , » m • • trustee in the 

the will directed. The petition prayed a reference to place of the 

inquire whether G. E. F. Ward was lunatic, and trus- I-""»*'c. 
tee of the estate, and for whom. 

Mr. T. H. Haiti for the Petitioners. 

The Lord Chancellob said, that wherever there 
remained any portion of the trusts of an instrument to 
be executed, the Court had invariably declined to ad- 
minister the trust; that in the present instance, the 
trusts not being at an end, the petition sought for a 
conveyance of the trust premises to the cestuis que trust; 
that the 22nd section of the Act 1 WiU, 4. c. 60. only 
authorised the Lord Chancellor to appoint a new 
Trustee in the place of the Lunatic; and that the 
reference must therefore be extended to the appoint- 
ment of a new Trustee, (a) 

(a) A similar application to Foytter) and was refused by the 
that above reported vras made on Lord Chancellor on the same 
the same day (In the Matter of grounds. 
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JanKarjr 19. M'INTOSH V. The GREAT WESTERN Railway 

June 4. Company and others. 

In a suit aris- HpHE bill in this case, which was very voluminous^ was 

contract be- fi^cd by the executors of the late Hugh Mcintosh 

tween the against the Great Western Railway Company, their 

the Defend- Secretary Charles Alexander Saunders, and their prin- 

*°*' ^*^ cipal Engineer Isambard Kingdom Brunei. To this bill 

if the contract the Company, and the two other Defendants, filed sepa- 

rectly actS*^' ^^^ demurrers, which were overruled by the Vice-Chan- 

on the Plain- cellor Knight Bruce on the 14th December 1849 ; and 

have had a ^^ ^^ decision the Company now appealed, 
legal right 

Defendant, The statements and allegations on which the Plain- 
but that he ^;g»g principally relied in support of their claim in equity, 
was Gepnveu 

of this right were to the following effect. 

by the acts of ri 

the Defendant 

and his agents: The bill stated that in August 1836, Hugh Mcintosh 

these circum- tendered for and undertook to execute certain works for 

stances and the Great Western Railway Company, according to plans 

to a bill filed &nd specifications exhibited to him by the Company, and 

for discovery ^^^ g^QJ^ tender was accepted by the Company: — that 

according to by an indenture, bearing date the 5th November 1836, 

the terms of ^^^ made between the Company under their common 

the contract, * •' 

that for the seal of the one part, and H. Mcintosh of the other part, 
^f ^thwe Mts ^^^^ reciting that H. M'Intosh had contracted with the 
as a means of Company to execute the whole of the works described 
Plaintiffs ^^ mentioned in the specification, according to the draw- 
remedy was a incrg or plans, to the satisfaction of the Company and of 

fraud which b f ' tf J 

the Court their 
would inter- 
fere to prevent, and also that it was no answer to the PlaintiiT's claim to say that 
the conduct of the Defendant rendered him subject to an action for damages by 
the Plaintiff. 
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their principal engineer appointed or thereafter to be 
appointed, and to execute and perform the whole of 
Buch works and each and every part thereof within the 
period or respective periods thereinafter limited, and 
that the Company had agreed to advance to the said 
H. M'Intosh from time to time during the progress 
of the works so contracted to be executed by him sums 
of money by way of instahnents as was thereinafter 
mentioned on account and in part payment of the 
work then actually done and executed by the said 
H. M^Intoshy such execution to be certified by the said 
/. K. Brunei or the principal engineer for the time being 
of the said Company, and after completion of the works 
(such completion also to be certified as thereinbefore 
mentioned) the said H. Mcintosh was to receive and be 
paid the remainder of the monies due to him upon the 
said contract at the times and in the manner therein 
mentioned ; it was, among other things witnessed that, 
in consideration of the sum thereinafter agreed to be 
paid by the Company and of such further sums for 
extra works as thereinafter also mentioned, he the said 
H. Mcintosh covenanted well and substantially and in 
a good lasting and workmanlike manner to do make 
execute and complete all the works whatsoever whe- 
ther temporary or permanent described in the speci- 
£cation thereunder written, in the order or course and 
in the manner specified in the same specification, ac- 
cording to the directions and instructions contained in 
the specification and drawings and such additional or 
other instructions and drawings as should from time to 
time be given or furnished by the principal engineer or 
asrastant resident engineer for the time being of the Com- 
pany as thereinafter mentioned, and further, that the said 
works should be commenced and the whole of the same 
fidly completed within the time or respective times in 
the specification mentioned ; and the said H. Mcintosh 

further 
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further covenanted to execute and complete all the works 
with such materials as in the specification mentioned 
and in the most workmanlike manner to the satisfaction 
in all things of the Company and their principal or as- 
sistant resident engineer then already appointed or there- 
after to be appointed ; and that it was by the indenture 
agreed that the works in the specification described as 
extra works should be deemed and considered as in- 
cluded in the covenants and agreements thereinbefore 
contained on the part of the said H. Mcintosh, and should 
be paid for by the Company at the times after the rate 
and in the manner thereinafter mentioned, and that if 
the Company should think proper at any time or times 
to make any alterations additions or omissions to or in 
the several works including such extra works, they 
should be at liberty to do so upon giving to the said 
H, M'lntosh written instructions for such alterations 
additions or omissions signed by two of the directors 
of the Company or by their principal or assistant re- 
sident engineer for the time being, but that the said 
H, Mcintosh should not be considered as having autho- 
rity for any alterations additions or omissions nor as 
entitled to make any claim for the value or in respect 
of the same without such written instructions, although 
such alterations or additions might have been actually 
executed by the said H. Mcintosh ; and further, that 
the period by the specification limited or appointed for 
the completion of the works or any part thereof should 
not be altered or affected by reason of any such alter- 
ation addition or omission, unless and except so far as 
the principal engineer for the time being should by 
writing under his hand certify that the period limited 
for the completion of the works or any part thereof 
ought to be extended in consequence of any such alter- 
ation addition or omission ; and further, that all such 
additional or altered work should be ascertained and 

valued 
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valued hj admeasuFement and valnatlon in all respects 
according to or hj comparison with the price of labour 
and several articles respectively set forth in the sche- 
dule of prices annexed to the tender which the said 
jET. Mcintosh had made in respect of the works thereby 
contracted for, and that the value thereof so ascer* 
tiuned should be added to or deducted from the amount 
of the contract as the case might be, and the addition 
in value if any paid for in the manner and at the time 
or times thereinafter mentioned; and it was by the 
indenture further declared and agreed, that where the 
word '* engineer '^ was contained in the specification, 
the word " engineer ^ should be read and construed as 
meaning such principal engineer or assistant resident 
engineer, unless such construction should be incon- 
sistent with the context of the specification, and except 
as to the certificates of the due execution of any of the 
works or any other matters therein contained as to be 
done solely by the principal engineer for the time being 
of the Company ; and it was thereby also agreed, that 
if the said H. Mcintosh should be prevented from or 
materially impeded or delayed in the proceeding with 
or completion of any of the works which under the 
contract ought to be performed and executed by the 
8fud H. JkPIntoshf by reason or in consequence of any 
acts which might contrary to the true intent and mean- 
ing of the indenture and of the specification be done or 
omitted to be done by the Company or any authorised 
engineer or agent on their behalf or any person or per- 
sons with whom the Company had contracted or might 
contract for the execution of any works, such preven- 
tion impediment or delay should not vacate the in- 
denture or otherwise afiect the same, except that in any 
such case the principal engineer for the time being of 
the Company should determine whether any and if 
any what extension of time ought to be allowed for 

the 
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the execution and completion of all or any of the works 
thereby contracted for, and whether any and if any 
what compensation or allowance ought to be paid or 
allowed to the said H. Mcintosh in respect of such 
prevention impediment or delay, and in what manner 
such compensation or allowance ought to be paid or 
allowed, and the determination of such principal en- 
gineer for the time being should be binding and con- 
clusive on all parties; and it was fuirther witnessed 
that in consideration of the premises and of the cove- 
nants thereinbefore contained on the part of the said jET. 
Mcintosh, the Great Western Railway Company cove- 
nanted that they would pay the sum of 27,9502., which 
had been agreed to be paid for the completion of the 
works (exclusive of extra works) and for providing the 
materials for the same, at the times and in the manner 
following, (that is to say), that the Company would at 
the^ expiration of fourteen days, to commence and be 
computed from the day on which the works thereby 
contracted to be done should have been commenced, 
pay unto the said H. M'Intosh four-fifth parts of the 
whole value of the works which should have been 
executed, such value to be estimated by the principal 
engineer or assistant resident en^eer for the time 
being having regard as well to the prices set forth in 
the schedule to the tender as also to the entire cost of 
the whole of the works (except extra works), the exe- 
cution of such works to be certified fixHn time to time 
by the principal engineer as thereinbefore mentioned, 
and so from time to time at the expiration of every 
succeeding fourteen days in like manner should pay 
unto the said H. M'Intosh four-fifth parts of the whole 
amount or value of the works which should have been 
actually executed during the preceding fourteen days, 
until the one-fifth part or twenty per cent to be re- 
tidned from time to time by the Company should either 

alone 
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alone or altogether with the sums to be retained out of 
the estimated value of the extra works which might be 
executed and certified from time to time as thereinafter 
mentioned, amount to the sum of 2OOOZ.9 and would 
thenceforward until the whole of the works thereby 
contracted to be done should be completed, at the ex- 
piration of every fourteen days pay unto the said H. 
Jd^Intosh the full value of the works (to be ascertained 
and certified as aforesaid) which should have been 
executed in the preceding fourteen days, and should 
at the expiration of one calendar month after the whole 
of the works thereby contracted to be done were 
completely finished to the satisfaction of the principal 
engineer of the Company, to be certified by him in 
manner thereinafter mentioned, pay unto the said H. 
M*Intogh his executors administrators or assigns the 
sum of \000L being one equal half part of the monies 
^ be so retained by the Company as aforesaid without 
any interest thereon, and should at the expiration of 
one calendar month after the termination of the year 
during which the works were covenanted to be kept 
in repair by the said H. Mcintosh as thereinbefore 
mentioned (the same having been certified by the 
engineer in the same manner as the completion of the 
works), pay to the said H. Mcintosh his executors 
administrators or assigns the sum of lOOOZ., being the 
balance of the sum to be so retained by the Company, 
together with interest on such balance at the rate of 
Ah per cent, to be computed from the day on which 
the whole of the several works should have been so 
completed; and further, that the Company should 
pay unto the said i/. Mcintosh for or in respect of the 
extra works thereinbefore contracted to be executed 
by him, at and after the prices in that behalf men- 
tioned or referred to in the specification thereunder 
written and set forth in the schedule to the tender 

(the 
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(the amount and value of such extra works to be from 
time to time certified hj such principal engineer), and 
to be paid and payable in the same manner and subject 
to the same deductions as above directed with respect 
to the said sum of 27,950/., provided nevertheless 
that the works thereby contracted to be executed or 
any part thereof should not be deemed or considered as 
executed unless the same should have been executed 
within the time specified for that purpose by the in- 
denture to the satisfaction of the said principal engineer 
for the time being, and should have been certified by 
him to have been so executed, and that on notice 
being given by the said H. Mcintosh for that purpose 
the said principal engineer or assistant resident engineer 
for the time being should without delay examine the 
works which from time to time should be alleged to 
have been executed by the said H. Mcintosh pursuant 
to the contract, and then if the same should have been 
so executed the said principal engineer for the time 
being should certify the same to the Company, and 
thereupon the said H. Mcintosh should be entitled to 
recover from the Company the amount of the monies 
then due in respect of the works so certified to have 
been executed, subject to the retaining thereout of such 
sums as thereinbefore in that behalf mentioned. 



The bill then stated that, in consequence of the 
neglect of the Company in delivering possession of 
the lands, J7. Mcintosh was for a considerable period 
actually prevented from prosecuting the works, and 
that their execution extended over a longer period 
of time than would have been required if the Com- 
pany had supplied the land : — that throughout such 
longer period of time, H. Mcintosh was under the 
necessity of paying the wages of the workmen hired by 
him for the performance of the works, and whom it 

was 
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was necessary to retain ; and that he was also under 
the necesrity of maintaining the horses which he had 
jnrovided for the like purpose ; and that by these means 
he had sustained great loss and injury, and was in con- 
sequence entitled under the contract to compensation 
and to an extension of time : — that in May 1837 the 
Company entered into an agreement with H. M^Intoshy 
by which they agreed to allow him a bonus or pre- 
mium of 2500Z. if certain of the contracted works were 
completed in September instead of November 1837 : — 
that H. Mcintosh performed his part of this agreement, 
but the actual execution thereof was prevented by the 
fault of the Company: — that certain extra works in the 
bill specified were performed by H. Mcintosh under the 
orders of Z K. Brunei^ and that during the execution 
of the same Robert Archibald as the assistant engineer 
and acting under the authority and directions of /. K* 
Brunei superintended the performance of such extra 
works according to the orders and plans for that purpose 
provided by /• K. Brunei^ and prepared draft certifi- 
cates in respect of portions of the works to be after- 
wards approved and signed by L K, Brunei : — that all 
the draft certificates so prepared by R. Archibald 
were defective, and that the amount of work by such 
several draft certificates stated to have been performed 
was considerably less than the amount of work which 
from time to time had been actually performed by H. 
M^Intoshy and the sums thereby respectively expressed 
to be payable in respect of such works, were in each 
case considerably less than the sums to which H. 
Mcintosh was entitled according to the terms of the con- 
tract : — that from time to time as the several portions 
of the works comprised in or relating to the contract 
were completed by H. Mcintosh, the same were imme- 
diately delivered by him to the Company, who inmie- 
diately took possession thereof for the purpose of 
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laying thereon the permanent way for traffio: — »that 
although H. M ^Intosh duly performed his part of the 
contract in every respect, and from time to time during 
the execution of the works comprised therein or re^ 
lating thereto, gave due and suffident notice according 
to the terms of the contract for the purpose of obtain- 
ing certificates of the portions of woriu wluch had 
from time to time been so executed, nevertheless the 
Company and their principal engineer in numerous 
instances neglected and failed to issue the proper certi- 
ficates of the works executed, whereby H. M^Iniash 
was greatly injured and damaged : — that instead of the 
principal engineer examining and truly and correctly 
certifying as he ought to have done at the end of every 
period of fourteen days from the commencement of the 
works, the whole of the works then executed and com- 
pleted by H. Mcintosh and the full amount payable 
to him in respect thereof, he the said principal engineer 
made and issued his certificates of the work done at 
irregular periods, and for the most part at greater 
intervals than fourteen days, and such certificates were 
for and in respect of portions only and not the whole 
of the works which at the respective times of making 
and issuing the same had been executed and which 
had not been previously certified, and such certificates 
were in many instances for sums of money less than 
the sums properly payable to H. Mcintosh in respect 
of the works thereby certified : — that /• K. Brunei 
and the Directors of the Company had frequently 
admitted that the several amounts so returned as 
therein mentioned in respect of the works so com- 
prised in such certificates were merely arbitrary sums 
inserted in the certificates at the discretion of the prin*' 
cipal engineer in order to provide H. Mcintosh with 
ihe means of proceeding with the works : — that under 
the circumstances no correct or accurate account was 

taken 
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aken hj the Company of the sums of money due to 
Z Mcintosh in respect of the works executed by him 
inder the contract, or of the particular works spedfied 
have been executed by him in such certificates: — 
hat H. Mcintosh did not acquiesce in the certificates 
issued, or the payments so made to him, but on 
he contrary objected to and complained of the same, 
nd of the inaccuracy incorrectness and insufficiency 
hereof, and frequently applied to the Company and 
heir engineers, and particularly to the principal en- 
pmeer, for more correct and further certificates and 
wyments : — that H. Mcintosh from time to time fur- 
lished to the principal engineer accounts or statements 
»f the works and quantities of works for the time 
leing executed and completed by him and for which 
tertificates ought to have been issued, and applied 
or payment of the amounts thereby shewn to be and 
¥hich in fact were due to him:— that in particular 
m the 28th December 1837 H. Mcintosh made out 
md delivered to Z JT. Brunei an account of the 
^orks which had up to that period been executed by 
lim upon the line in pursuance of the contract and of 
he orders of the Company and of their principal and 
issistant engineers, by which account it appeared that 
ifter giving credit for all sums received from the Com- 
Mmy in respect of the works executed under the con- 
jract there was then due from the Company to H. 
Mcintosh in respect of such works a balance or sum of 
55312: 3^;. \\d. : — that such sum of 5531/. 3«. 11^. in 
fact represented the value of the works executed by H. 
Mcintosh up to the date of the account, but which by 
reason of the neglects and irregularities of the engineers 
n respect of the certificates had not been certified or 
"etumed by them : — that the said sum of 55312. 3^. \\d. 
>ught to have been paid at the times when the several 
portions thereof respectively became due and payable: 

G 2 that 
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— that this account was in the year 1838 examined and 
investigated and adjusted and approved^ and the said 
balance of 553 U 3.?, Ud. agreed to by I. K. Brund 
acting as such principal engineer, and as the agent and 
by the authority and on behalf of the Company : — that 
such account had not at any time since been disputed 
or questioned by the Company or their agents : — that 
immediately upon so agreeing to the balance of the sud 
account the said /. K. Brunei ought to have certified 
the same to be justly due and owing to H. Mcintosh, 
nevertheless the said /. K. Brunei did not certify the 
said sum to be due to H. Mcintosh nor did the Com- 
pany pay the same : — that on the 24th November 1838 
H. Mcintosh made out and delivered to /. K. Brunei 
another accoimt claiming a sum of 2320Z. 13«. 9d, 
for works executed by him since the said account of 
the 28th December 1837 : — that this account was re- 
ceived and examined by J. K. Brunei^ and although the 
several items were for the most part approved by 
him, and although the several works in respect of which 
the several items were respectively charged or the 
greater proportion thereof had by certificates which had 
. been previously issued in the course of the execution 
of the same works been certified to have been and 
were in fact duly executed by H. Mcintosh, neverthe- 
less 7. K. Brunei refused to certify for the said ac- 
count or any part thereof, and that H. M'Intosh was 
unable to obtain payment of the amount due upon 
the said account or any part thereof, and that the 
entire sum of 23207. ISs. 9d. due upon such account 
remained still due and owing to the estate of H. M^In" 
tosh together with interest thereon : — that the accounts 
so furnished did not include the bonus or premium of 
2500Z. for expediting the completion of the works be- 
fore mentioned, nor certain sums of money due in respect 
of compensation and for extra cost expense and labour, 
nor for extra works the particulars of which were men- 
tioned 
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oned and specified In the bill : — that under the cirenm- 
ances and at the times in the bill stated H* Mcintosh 
id become entitled to the two several sums of 1000/. 
L the contract mentioned making together the sum of 
DOOZ. : — that the total balance claimed by H. Mcintosh 
mounted to 17>193/. 1$. 2d. : — that the agents of the 
lompany duly appointed and authorised for the purpose 
ad investigated measured examined and estimated all 
le works comprised or mentioned in the several accounts 
> delivered^ and such agents had in all particulars ad- 
litted that the several and respective works and quan- 
ities of work as stated and charged for in the several 
ccou^ts were therein correctly stated and had agreed 
3 the same accordingly : — that the Company and their 
gents had disputed the accuracy of such several and 
espective accounts in respect only of the sums or some 
f the sums of money charged therein respectively: — 
hat frequent and ineffectual attempts both by H. 
\PIntosh and the Plaintiffs as his executors had been 
iiade to obtain payment of the sums due in respect of 
he contract : — that although the works executed by 
7. Mcintosh had been wholly executed and completed^ 
nd were so far as the same were required to be 
)y the terms of the contract kept in repair by H. 
M'Intosh to the entire satisfaction of J. K. Brunei as 
ucli principal engineer^ yet he the said /• K. Brunei 
lad refused and declined and still refused and declined, 
»ut without assigning any good and sufficient reason 
or so refusing or declining, to certify that such works 
lad been executed and completed and kept in repair 
respectively to his satisfaction, and that in consequence 
thereof the Plaintiffs had been and were unable 
x> recover at law the amount of the monies which 
wrere justly due to the estate of jK Mcintosh from the 
Company on account of the contract and the works 
thereof: — « that in so refusing or declining to certify 

G 3 LK. Brunei 
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/• JT. Brunei had been and was acting under the anr 
thority and by the direction of the Directors of the 
Company, and that he had in &ct been required by 
the Board of Directors or by the Secretary of the Coat- 
pany to abstain from issuing and to withhold any fur- 
ther or other certificate of any sum or amount being 
due to H. Mcintosh in respect of the works therein 
mentioned or any of them, or of the satisfactory execu- 
tion or final completion or] of the repair of the said 
works or any of them, although the whole of the said 
works had been so satisfactorily executed and finally 
and duly completed, and so far as it was incumbent on 
H. Mcintosh to keep the same or any of them in re- 
pair had been duly kept by him in repair : — that the 
Plaintiffi had no means of compelling the said 7. JT. 
Brunei to issue any such certificates : — that the want 
of such certificates, and especially of the certificate of 
completion and the certificate of repair, prevented the 
Plaintiffs from recovering the amount due to the estate 
of H. APIntosh in respect of the several works and 
matters, at law : — that the several transactions in the 
bill mentioned and the several accounts relating thereto 
were so complicated intricate and voluminous that the 
same could not properly be dealt with or disposed of in 
an action at law, and that if a general accoimt were to be 
taken in respect of all the works therein mentioned and 
of what was due on account thereof the number of items 
to be investigated would exceed five thousand : — that 
the principal engineer and assistant resident engineer of 
the Company or one of them examined and measured 
or professed to measure all such works respectively and 
made notes memoranda and minutes relating thereto, 
and that verbal and written communications passed be- 
tween the assistant resident engineer and the principal 
engineer respecting the same, and that the assistant re- 
sident engineer was bound to make and did make daily 

and 
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ind weekly reports relating thereto to the prindpal 
oigmeer who approved of and sanctioned the same, and 
nade reports on the subject thereof to the Directors and 
Seeretary and Solicitors of the Company, and issued or 
nade certain memoranda and notes with a view to issuing 
certificates of the same or of some parts or part thereof, 
ind that during the progress of the several works the 
irineipal engineer was in the habit from time to time 
)f making and furnishing reports to the Company and 
;o the Chairman and other Directors thereof, and to 
he Secretary of the Company by whom the same were 
XHnmunicated to the Chairman and other Directors, of 
md respecting the several works and parts of works as 
irell specified as extra additional and altered works 
vrhich had been executed and were in the course of 
szecntion and were about to be executed respectively 
md which were required for the purposes of the line of 
railway so comprised in the contract and the construc- 
tion thereof; and which he the said principal engineer 
[mrposed or designed to have executed for the purposes 
therein mentioned : — that the works and quantities 
of work appearing to be executed and completed by 
H. H^Intosk under the contract did not shew all 
the works or the full quantities of work which were 
in fact executed and completed by him nor the full 
amount due to the Plaintiffs in respect thereof, inas- 
much as in consequence of alterations changes and 
additions in and to the priginal plans and designs of 
the respective works which the Company by their prin- 
apal engineer from time to time made^nd which were 
K> made in the course of the execution of the works, 
fL Mcintosh was upon many occasions and in many in- 
ances required and ordered by and on behalf of the 
ZIompany and particularly by the principal engineer to 
remove and that he did accordingly remove and pull down 
nrodcs which had been duly and properly executed and 

G 4 completed 
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completed by him according to the contract^ and that he; 
was required and duly ordered to substitute and that he 
did accordingly substitute for the same other works for 
carrying into effect such alterations changes and addi- 
tions: — that the said several works were after the com- 
pletion thereof examined and measured and the quanti- 
ties thereof agreed to by and on behalf of the Company 
with H. Mcintosh and agents on his behalf: — that the 
agents of the Company who so examined measured and 
agreed to the several works comprised in the contract and 
which were so executed by H. Mcintosh made notes 
minutes memoranda and calculations of and respecting 
the same» and made reports and communications relat- 
ing thereto to the Chairman and other Directors of the 
Company, and to the Secretary and principal Engineer 
of the Company, all which were now in the possession of 
the Defendants : — that at the time when H. Mcintosh 

• 

entered into and executed the contract, and from that 
time to the period of his death, H. Mcintosh believed 
that J. K. Brunei was merely the principal engineer or 
servant and agent of the Company, and that it was not 
until after the whole of the works had been completed 
and not until after the decease oiH. Mcintosh that it was 
discovered that L K. Brunei was an original subscriber 
to and member of the Company, and that he did at the 
time of the formation of the Company hold and had 
ever since held on his own account and for his own use 
and benefit many shares in the Company, and that he 
(Z K. Brunei) had a direct interest in favour of the Com^ 
pany and in withholding the certificates of completion 
and of repair : — that the large discretionary powers given 
to /• K, Brunei by the contract were given to him on 
the assumption on the part of H. Mcintosh that he had 
no interest in the matters in respect of which such dis- 
cretionary powers might be required to be exercised:— 
that under the circumstances in the bill stated such 

certificates 
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certificates of completion and repur ought respectively 
to be dispensed vfith, inasmuch as L K. Brunei was not 
competent hj reason of his personal interest to exercise 
the discretionary powers according to the spirit and 
true intent and meaning of the contract. 

The bill prayed a declaration that the withholding of 
the certificates was a fraud upon H. Mcintosh and upon 
the contract^ and that the Plaintiffs as the executors of 
Hi Mcintosh were entitled to receiye and be pud all 
such sums of money as they would haye been entitled 
to demand if such certificates had been duly and pro- 
perly granted and issued, and that they were entitled 
to charge the Company for and in respect of all the 
extra additional and altered works mentioned in the ac- 
counts delivered by H. Mcintosh ; and that the Company 
might be decreed to pay to the Plaintiffs the amounts 
remaining due upon the foot of the said accounts to- 
gether with interest ; or that an account might be taken 
of all and every the works which had been executed by 
H. Mcintosh under the contract, either as specified or 
as extra additional or altered works or otherwise, to- 
gether with the several prices which ought to have been 
paid or allowed to H. Mcintosh in respect of all such 
works in accordance with the terms of the contract or 
otherwise, and also an account of all monies paid to 
H. Mcintosh in respect of such works or any of them, 
and that in taking such account rests might be made 
and balances stated at the expiration of the first and 
every succeeding fourteen days from the commence- 
ment and during the continuance of the works, and 
that interest might be computed thereon, and that in 
such account the estate of J7. Mcintosh might also be 
credited with the several sums of 2000/. and 25002. 
from the respective periods at which the same or any 
portion thereof ought to have been paid in accordance 

with 
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with the terms of the agreement of May 1837, together 
with interest in respect of the same respectively or anj 
portion thereof from the periods at which they respect- 
ively became due, and that in taking the said account 
fair and reasonable allowance and compensation might 
also be made for all losses and damage occasioned to 
H. Mcintosh in the execution of the works by means 
of the n^lect delays and defaults on the part of the 
Company, and for or in respect of interest on such of 
the capital of IL Mcintosh as was thereby for the time 
being left unemployed or rendered unproductive, the 
Plaintifis submitting and thereby ofiering to allow in 
account all such monies as had already been paid to 
H, Mcintosh or to his order or for his use in respect 
of the works or any of them, and all deductions if any 
which ought, under the provisions of the contract and 
in the opinion of the Court to be made in respect of 
such portions if any of the specified works as were 
afterwards diminished in expense by the alterations or- 
dered by the Defendants ; and that the Company might 
be decreed to pay to the Phdntifis the balance which 
upon taking the said account should be found due to 
them ; and that all necessary and proper directions for 
these purposes might be given. 

Mr. BetheU^ Mr. Baam^ and !Mr. Stevens, in support 
of the demurrer, referred to Ranger v. The Great Wes- 
tern Railway Company (a), and went in detail through 
a great portion of the bill in the present case, in order 
to shew that the Plidntifis raised only a legal claim, 
and that no grounds were stated for the interference of 
a court of equity. In particular they contended, that, 
according to the statements in the bill in reference to 
the withholding the certificates, the Plaintifis if entitled 
to any remedy at all had a right of action at law against 

the 

(a) 1 RaHwty Cmtei^ I. 
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the Company ; ISrk v. 2^ Cfuardians of the Bromley 
Uman(a), Heath v. Chadwick(b)f Pirn v. Wilson {c)^ 
Jaehton v. The North Wales Railway Company (d), 
Ambrose y» The Dunmow Union (e); that the want of 
the certificates would not prevent the Plaintiffs from 
bringing their action on the covenant, the rule being 
that where a condition precedent becomes impossible, it 
is discharged ; Hotham v. The Hast India Company (^), 
Hohne v. Guppy (A), West v. Blakeway (t). Doughty v. 
Neal{k\ Com. Dig. Condition L. (6.), 1 BacoiCs Ab. Con^ 
dUion (Q) ; that Brunei was only a servant of the Com- 
pany, and that under these circumstances it was impos- 
siUe to make out a case of collusion and fraud between 
him and the Company. With regard to the accounts, 
they distinguished the present case from the case of ac- 
counts between principsd and agent, and between parties 
standing towards each other in a fiduciary character; 
and also insisted that the whole tenor of the bill nega- 
tived the allegation of the accounts being long and 
comidex, as it shewed distinctly that the accounts were 
agreed to, and that there were only a few items in dis- 
pute between the parties; 7%« Taff Vale Railway 
Company v. Nixon (t)^ North Eastern Railway Com^ 
pany v. Martin (m), Foley v. Hill, (n) 
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Sir F. Kellyy Mr. J. Russell^ Mr. Lloydy and Mr. 
Hetheringtony contrhy contended, with regard to all those 
iportions of the Plaintiffs' claim which related to the 
certificates, that the refusal to grant these certificates 

rendered 



(a) 8 Pkil. 640. 
(5) lb. 649. 
(c) lb. 653. 

\i) Beibre the Lord Chan* 
ceUoTi^ December 13. 1848. 
(e) 9 Bear. 508. 
(g)lT.R.eB8. 



(h) SM.^W. 387. 

(0 2M.^ Gr. 729. 

(k) I Saunders, 215., 6th ed. 

(0 IH.L.Ca. 111. 

(m) 2PhU.75S. 

(n) I PhU. 399. 
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rendered it impossible for the Plaintifis to obtain 
dress at common law ; that even supposing a court 
law could deal with the case, the relief would be mo 
less complete and satisfactory than what could be 
tained in equity; that by the terms of the contract 
Brunei was constituted an arbitrator or judge, and a& 
such was bound to have determined all questions be- 
tween the parties which were referred to him by the 
contract, and to have granted the certificates accord- 
ingly; that his refusal to do so, which arose as he 
alleged from the orders of the Company, one of the 
parties to the contract, prevented the Plaintifis proceed- 
ing at law on the covenant ; that the covenant by the 
Company, being to pay what Brunei should certify to 
be due, could not be enforced until the certificates were 
granted ; that although it was true, that if a condition 
precedent becomes impossible by means of a wrongful 
act the condition is gone, yet that this was confined to 
cases where the act affected by the condition was as- 
certained, for instance, if the Company had covenanted 
to pay 20,000/. on the execution of certain works and 
on the certificate of A. B.y if in this case a Plaintiff 
could shew that he had done the works, but that 
the certificate was wrongfully withheld, he might re- 
cover at law; that this did not, however, apply to 
the present case, where it was necessary that the 
precedent condition should be complied with before 
the covenant could apply, there not being, until the 
certificate was granted, any sum fixed to be reco* 
vered under the covenant ; that no authority could be 
produced to support an action on the covenant under 
such circumstances ; that supposing, however, an action, 
for damages might be maintained, the amount of such, 
damages must be ascertained by taking the whole of 
the accounts, for doing which the proceedings at law 
were less adapted than those in equity ; that the refusal 
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to grant the certificates was, under the drcmnstances 
alleged, a fraud, and as such entitled the Plaintiffs to 
relief in equity ; that the bill might also be sustained 
on the necessity which existed for the Plaintiff to have 
discovery from the Defendants, which, although not ab- 
solutely ^ving them also a right to relief, was a material 
circumstance to be considered on a question of jurisdic- 
tion in a case like the present ; Mackenzie v. Johnston (a), 
Pearce v. Creswick (b) ; that in respect of some of the 
items of the Plaintiffs' claim there was no remedy at 
law, as for instance the claim for the premium or bonus 
of 2500/. on account of accelerating the works. They 
submitted, on the whole, that there was no part of the 
Plaintiffs' case which did not fall within the jurisdic- 
tion of a Court of Eqaity ; that as to some parts it was 
dear there was no legal remedy, and that as to others 
the legal remedy was doubtful and if it existed at all 
was unsatisfactory. They referred to Pulteney v. War" 
ten (c) ; and distinguished the present case from Ambrose 
V. The Dunmow Union (d), and Kirk v. The Guardians 
of the Bromley Union {e). 



1850. 



M'Intosh 

V. 

The Great 

Wbitbrn 

Railway 

Company. 



Mr. Bethellf in reply. Brunei was the agent of the 
Company: he was not an arbitrator, nor was he in- 
tended by the contract to act as such; but even if this 
^ere so, his refusal to act would not confer an equity 
Dn the Plainti£&. 



The Lord Chancellor delivered out to the parties 
(he following judgment previously to resigning the 
Great Seal. 

I have 



(a) 4 Madd. 373. 
\h) 2 Hare, 286. 
(r) 6 Ves. 72. 



(i) 9 Beao. 508. 
(e) 2 Phii. 640. 
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I have examined with great care the statements i 
the very yoluminous bill in this ca8e> and have oomi 
to the conclusion that the Vice-Chancellor 
Bruce^s judgment is correct ; and, in affirming it^ I 
not think that any of the decisions upon similar 
jects are in the least disturbed. 



It will probably be extremely difficult for a court 
of equity to do justice to the Plaintiff, according to 
the case made by the bill ; but there does not appear 
to be any possibility of a court of law doing so. What 
might be the effect of such a state of things if tins 
impossibility had arisen from the act or conduct of the 
Pliuntiff, it is not necessary to consider, because it is, 
I think, sufficiently stated and shewn that it not only 
exists in this case, but that it has arisen from the con- 
duct of the Defendants, not adopted probably from any 
fraudulent intention or scheme, but now made the in- 
strument of fraud if it should prevail to preyent the 
Plsdntiff from recovering payment of what is justly due 
to him. 



The subject matters upon which the Plaintiff seeks the 
assistance of equity are various ; but in most of them 
the same ground exists ; and as it is sufficient for the 
present purpose to see that a case is made for some 
relief, I purpose confining myself to that point which 
is common to many of the subject matters of the bUl, 
and as to which the facts stated, if true, are I think 
sufficient to entitle the Plidntiff to the assistance of 
this Court. 



It is true that the specification and contract con- 
stitute a relationship between the Plaintiff and the 
Defendants, which, if correctly acted upon, would have 
given to the Plidntiff a legal right, and a l^al right 

only. 
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only, to tlie benefits he claimed by this bill ; but if the 
facts stated in the bill are such as, if true, deprive the 
Plaintiff of the means of enforcing such legal right, 
such facts haying arisen from the conduct of the De- 
fendants, or of their agent so recognised by the spe* 
cification and contract, and now used for the fraudulent 
purpose of defeating the Plaintiff's claim altogether, 
the Defendants cannot resist the Plaintiff's claim in 
equity upon the ground that his remedy is only at law ; 
nor is it any answer to shew that, if the Plaintiff' can- 
not get at law what he contracted for, he may obtain 
compensation in damages. It is no answer to a bill 
for specific performance, that the^ Plaintiff may bring an 
action for damage for a breach of the contract, or in a 
proper case of a bill for discovery of specific chattels, 
that damages may be recovered in trover: the lan- 
guage of pleading is not that the Plaintiff has no 
remedy, but no adequate remedy s&ve in a court of 
equity. It is therefore no answer, in the present case^ 
for the Defendants to urge that if they, or their agent, 
have been neglectful of what they imdertook to do, by 
which the Plaintiff has suffered, they may be liable in 
damages to the Plaintiff. He contracted for a specific 
thing, and is not bound to take that or something in 
lieu of it, if such other thing be not what this Court 
considers as a fair equivalent. I do not therefore con- 
sider that any answer is given to the Plaintiff's right 
to file a bill in this Court, by shewing that the groimd 
upon which he seeks his right so to do, namely, the 
being barred of his legal remedy by the conduct of the 
Defendants, may subject them to damages at law. 
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It was, indeed, urged that the Phdntiff 's remedy at law 
was not affected by the facts alleged in the bill, because 
it was contended that a condition precedent the perform- 
ance of which was rendered impossible by the conduct 

of 
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of the Defendants, could not affect the Plaintiff's 
upon the authority of Hotham v. The East India Cam' 
pany (a) ; but the present is not a contract dependent 
upon a condition precedent, but the matter to be per- 
formed, and the performance of which has been pre — 
vented by the conduct of the Defendants, is part oF 
and of the essence of the contract itself, and without 
the performance of which it is provided that no right 
under the contract shall arise. The case made by the 
bill in this respect varies according to the facts, but the 
principle is included in all ; extra work for instance, the 
payment of which was to be regulated by periodical 
admeasurements and a fixed rate of charge, cannot 
now be so regulated, being covered and concealed by 
other works made imder the directions of the agent 
of the Defendants. The contract, therefore, though 
capable of being performed after a due investigation, 
cannot be the subject of an action upon the terms of 
it. Similar observations apply as to other parts of the 
case, such as the works not being completed within 
the prescribed time, and the causes which led to that 
omission. 



It appears to me, therefore, that this is clearly a case 
in which the Plaintiff cannot obtain what he is entitled 
to at law ; and that his inability to do so has arisen, 
from the acts of the Defendants, or their agent ; andi 
whether such acts arose originally from any fraudulent^ 
motive or not, I think that to use them for the pur-^ 
pose of defeating the Plfuntiff's remedy would con- 
stitute a fraud which this Court will not permit th^ 
Defendants to avail themselves of; and that they are^ 
therefore, precluded, accordmg to the statements in th^ 
bill, from raising the objections they rely upon to th^ 

PlaintifP^ 

(a) 1 T. R. 638. 
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tion of that of which the fraud connsts. Ifr^*^^ 

M'Intosh 

V, 

The demurrer was therefore, I tWnk, properly over- 'w^b^ern' 

ruled ; and this appeal must be dismissed with costs. Railway 

Company. 



SERGROVE V. MAYHEW. Jan. 26. 

npHIS was an appeal from an order of the Vice- A plea by one 
■■- Chancellor of England^ dated the 10th November fendanu of 
1849, overruling the plea put in to the Plaintiffs' bill the insoWency 

by Alfred Mayhew^ one of the Defendants. held to be 

good, notwith- 
standing the 
On the 21st February 1849, John Sergrove and Sarah insolvency 

£lkn, his wife, filed then- bill against Alfred Mayhew, "^^^^^^ J*^ 
Thomas Andrew Fitzgerald Reynolds^ and Robert Southee^ the bill, 
praying that Robert Southee might, upon being served jo^ed^to be 
with a copy of the bill, be bound by the proceedings in amended by 
the suit, and that an account might be taken of what was ^y^^ ^^rj 
due to A. Mayhew and T. A. F. Reynolds for principal ***"'* "Jjor 
and interest in respect of a certain indenture of the <*bill." 
20th May 1847 made between the Plaintiffs of the 
one part and the said A. Mayhew and T, A. F, Reynolds, 
then carrying on business as attomies and solicitors in 
copartnership, of the other part, and that upon payment 
of the amount found due, by the Plaintiffs, or by R. 
Southee out of certain funds in his hands, the indenture 
of the 20th May 1847 might be delivered up. 

To this bill the Defendant A. Mayhew put in a Plea, 
stating, that on the 17th March 1849, T. A. F. Rey- 
nolds presented his petition to the Court for the relief 

Vol. IL H of 
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of insolvent debfors in England ; that by an order mMe 
on the 17th March 1849> Samuel SturgU^ the proiasional 
assignee of the Courts was appointed pfficial assignee of 
the estate and effects of the Defendant T. A. F. Itey- 
nolds; that all the estate and effects of the Defendant 
T, A. F. Reynolds were then vested in S. Sturgis ; and 
that S, Sturgis oaght to be made a party to the bill. 

The Vioe-Chancellor of England having overmled 
this Plea as above stated^ the Defendant A. Mayhew 
now appealed to the Lord Chancellor. 

Mr. Rolt and Mr. Glasse^ for the Defendant A. M^ 
hew. The Defendant cannot be bound to put in an 
answer in the present suit, which as it now stands is 
imperfect. The same principle applies to this case a& 
to that of Turner v. Robinson (a), where a Defendant 
pleaded his own bankruptcy. From Tarleton v. Horn" 
by (b) it appears that a Defendant cannot be called on 
to answer a defective bill, that is, a bill upon which the 
equity between the parties cannot be determined. The 
Plea in question acts as a bar to the suit. 

Mr. Malins and Mr. Chichester ^ in support of the bllL 
We do not deny the general principle, that a Defendant 
may plead the Plaintiff's disqualification to sue, or that 
he may plead his own incapacity to answer ; but neither 
of these cases applies to the present. The Defendant does 
not plead any disqualification of his own, and his plea 
merely comes to this, that the Plaintiffs have not filed a 
supplemental bill; but for doing this no necessity is 
shewn. There was no defect in the suit originally ; and 
if the Plaintiffs neglect to take the proper steps for 
rectifying a subsequent defect, their suit will be neces- 
sarily 



(a) liS:4-iS^. 3. 



{b) lY.^C. 333. 
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nnly diimisaed at the hearing. There is noreasonj 
however, 09& this accoimt why the Defendant should not 
now answer. 

"Without calling for a reply. 

The Lord Chancellob. 

The plea in this case raises the question of the ab- 
sence of a proper party to the suit. If such a defect 
appears on the face of the Inll, the objection must be 
taken by demurrer; but if it does not so appear, the 
Defendant may bring it forward by plea. Now, here 
there was no defect of parties on the face of the bill, 
and it is not disputed that, if the event raising the ques- 
tion had occurred prior to the filing of the bill, the 
plea would have been proper. It is said, however, 
that the plea is not proper, because the event has oo^ 
eurred since the filing of the bill ; but in cases where 
a Plaintiff has released after bill filed, the objection 
has been held to be rightly taken by plea. The same 
reason must apply to the present case. Here is a plea 
shewing a defect which prevents the suit going on. A 
plea of this sort was allowed in Turner v. Robinson (a), 
and I see no reason why it should not be allowed here. 
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An objection has been raised to the form of the plea, 
which asserts that the assignee should be a party to the 
IriU^ instead of asserting that he should be a party to 
the suit This appears to me a trifling matter, and the 
Defendant may have liberty to amend his plea in this 
respect. 

The order will therefore be to discharge the Vice- 
Chanoellor's order, with liberty to the Defendant to 

amend 

H 2 
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amend his plea by substituting the word '' suit ^ for the 
word " bill ; " and upon the plea being amended^ to allow 
the plea, with liberty for the Plaintiffs to file a supple- 
mental bill. 



Ft^. 7, 8. 
June, 



HEATHCOTE v. The NORTH STAFFORD- 
SHIRE RAILWAY COMPANY. 



Although the riiHIS was a motion on behalf of the Company to 
a proper" casl^ discharge an Injunction granted by the Vice- 

exercise it<i Chancellor of England^ on the 22nd January 1850^ 
, iiyiinction whereby the Company were restrained from presenting* 

touching pro- any petition and from making or prosecuting any ap- 

ceedings m ,. . -r* i- a i . . * 

Parliament for plication to Parliament for obtaining an Act to autho* 

a pn?8te bill yjg^ them to abandon or relinquish the Silverdale and- 

or a bill re- , . i /. 

spectingpro- Apedale Branch Railways or either of them, or ta 

^I^i^Jlt *' - authorise any thing whatever to be done or omitted ta 
Has no power •' ^° 

to interfere to be done by the Company inconsistent with or repug— 

party of the ^*^* *^ *^® covenant on the part of the Company con— 
right of ap. tained in the indenture of the 10th October 1846 in the^ 
liareent for a pleadings mentioned, and from giving any notice or 
*P®*^*^^*^ ^ taking any proceedings required by the standing orders, 
rules of pro* of either House of Parliament to warrant the introduc* 
whwii he finds *^^^ ^°*^ ^^ *^® progress through Parliament of any 

himself bound, such Act. 

whether rrn^ 

.arising from J-nO- 

contract or otherwise. 

A party agreed with a Railway Company to withdraw his opposition to their bill 
in Parliament in consideration ot their completing their line of railway in a par* 
ticular manner. The Company subsequently found themselves unable to carry 
their contract into execution, and gave notice of their intention to apply to Par^ 
liament for an Act to authorise them to abandon their scheme. The Lord Chao* 
cellor dissolved an injunction, granted by the Vice-chancellor of England at the 
suit of the party with whom the Company had contracted, restraining the Company 
from making this application. 
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The original bill in this case was filed on the 2nd 
July 1849 by Richard Edensor Heathcote against the 
Defendants, the North Staffordshire Bailway Company^ 
and was amended on the 6th December 1849. 

The bill as amended stated, that by an Act passed 
in the 9 & 10 Vict.y the North Staffordshire Railway 
Company were authorised to construct a branch railway 
from or out of their main line at or near Stohe-upon- 
Trent in the county of Stafford^ to Newcastle-under-Lyne 
and Silverdale in the same county, called the Silverdale 
Branch Railway, and for that purpose to take and use 
among other lands part of a certain canal called the 
Gresley Canal belonging to the Plaintiff ; that the Plaintiff 
was an opponent to the Act in Parliament, but withdrew 
his opposition in consideration of an agreement entered 
into between him and the Company ; that this agree- 
ment was afterwards embodied in an indenture bearing 
date the 10th October 1846, and made and duly executed 
between and by the Company of the one part and the 
Plwitiff of the other part, whereby the Plaintiff cove- 
nanted to assist the Company in obtaining an Act of 
Parliament authorising the formation of a branch rail- 
way from the Silverdale Branch RaUway to certain 
furnaces at Apedale in the county of Stafford belong- 
ing to the Plaintiff, called the Apedale Branch Railway, 
and in the event (which happened) of the Company not 
deeming it advisable to make use of the bed of the 
Gresley Canal as the site of the Apedale Branch Rail- 
way, within one week from the opening to the public of 
the Apedale Branch Railway to convey and assure to 
the Company so much of the canal as was therein 
specified, the Company covenanting to apply at the 
then next session of Parliament, and to use their utmost 
efforts to obtain an Act empowering and requiring the 
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Company to construct the Apedale Branch Railway, 
and with all practicable expedition after such Act shoidd 
be obtained to complete and open for use the Apedak 
Branch Railway ; that in pursuance of the provisions oT 
such indenture, the Company did in the then next sessioa 
of Parliament apply for and obtain such Act, which 
authorised and required the Company to construct th^ 
Apedale Branch Railway by a line diverging out of the 
Silverdak Branch Railway at a considerable distance 
from the Gresley Canal, and running throughout at iu 
greater distance therefrom than the limits of dei^tioa 
allowed to the Company by the Lands Clauses Consolif- 
dation Act 1845 ; that the Plaintiff had always beea 
ready and willing to perform the covenants on his part 
contained in the indenture, but that the Company had 
not taken any steps towards making the Apedale Brandi. 
Railway, nor, until then quite lately, the Silverdale 
Branch Railway ; that in fact neither of the said bianch. 
railways had then been begun, and that the Company 
had determined, or had it in contemplation, not to mako 
the Apedale Branch Railway at all, and to make only 
a portion of the Silverdale Branch Railway ; that not 
only the construction of the Apedale Branch 
but also the extension of the Silverdale Branch 
way to the furthest point authorised by the before men- 
tioned Acts or either of them, was most important to 
the interests of the Plaintiff; that it was at the date of 
the indenture fuUy understood and agreed between the 
Plaintiff and the Company that the Silverdale Branch 
Railway should be constructed, and that the con-( 
struction thereof as well as of the Apedab Brandi 
Railway formed part of the consideration which induced 
the Plaintiff to execute the same, and to with^w his 
opposition to the Act authorising the construction of 
the Company's main line* 

The 



case;s nr chanceby. 



IQi 



The bill pnqrod in effeet a dedaration that no part 
of the hereditaments and premises of the Fhuntiff 
comprised in the indenture of the 10th October 1846 
was after the execution of that indenture subject to be 
taken or purchased hj the Company under the oompulr 
sory powers contained in the Lands Clauses Consoli- 
dation Act 1846, and that all powers of the Company 
wider that Act for the compulsory . purchase of lands 
and hereditaments required for the SiherdaJe Branch 
expired on the 26th June 1849, and thereupon ceased 
and were not exerciseable, and that certain proceedings 
therein mentioned taken by the Company imder this 
65th section of the Lands Clauses Consolidation Act 
1845, were or had become irr^ular and of no effect ; 
and that the Company might be decreed specifically to 
perform the agreement on their part contained in the 
indenture, and with all practicable expedition to com- 
plete and open for use the Apedale Branch Bailway 
and also the Silverdale Branch Bailway, to the fiill ex- 
tent authorised by the before stated Acts or either 
of them, the Plaintiff being ready and willing to per- 
form the agreements contained in the indenture on his 
part and to convey and assure according to the pro- 
visions of such indenture to the Company their succes- 
sors and assigns, at their expense, so much of the canal 
^th its appurtenances thereto belonging as was com- 
prised in such indenture, and to treat with the Com- 
pany for any other property of the Plaintiff which 
ui^t be required by the Company for the hon&fide 
purpose of constructing the Apedale Branch Railway 
or the Silverdale Branch Railway to the full extent 
aforesaid ; and that the Company might in the mean- 
time be restrained from issuing any warrant to the 
Sheriff of the county of Stafford, requiring him to snm- 
DMm a juj^. for the purpose of determining the amount 
of eompensatbn to be paid to Uie Plaintiff for the pur* 
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chaae of the hereditaments and premises comprised in 
the notice therein mentioned of the Company, and from 
exercising any other power, or doing any act for the 
purpose of compulsorily taking possession of the here- 
ditaments and premises or purchasing or acquiring any 
interest in the same, and from entering upon or ccm- 
tinning in possession of such hereditaments and pre* 
mises or any part thereof, and from digging or excavat* 
ing or doing or executing any railway or other work 
in or upon such lands and hereditaments or any part 
thereof, and from obstructing or in any way inter- 
fering with the navigation of such canal or the free Use 
and enjoyment thereof by the Plaintiff; and that the 
Company might be ordered to pay to the Pliuntiff the 
costs of the suit. 



A supplemental bill was filed on the 19th December 
1849, which, after setting out the original bill, stated 
among other things, that since the filing of the on.- 
ginal bill, the Company determined and they intended 
to apply to Parliament at the next ensuing session 
for an Act to authorise the Company to abandon 
the formation of the Silverdale and Apedale branch 
railways, and advertised such intention in the public 
newspapers, and served divers landowners whose pro* 
perty was authorised by such Acts or one of them to 
be taken for the purposes of such branch railways or 
one of them with a notice signed by the Solicitors to 
the Company, and expressed in the words and figures 
or to the purport and effect following ; — 



<' No. 136. North Staffordshire Bulway (Abandon- 
ment of branches to Newcastle^under'Lyne, Silverdak, 
and the Apedale ironworks Amendment Acts), 47* Por- 
liament Street, London, 30th November 1849 : Sir. We 
beg to inform you that application is intended to be 

made 
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to Parliament in the ensuing session for an Act 
r the above name or title to authorise the North 
irdthire Railway Company to relinquish the form- 
of the following branch railways, namely, first, 
iranch railway authorised by ' The North Staf" 
\ire Rulway {Pottery Line) Act 1846/ and < The 
I Staffordshire Railway Act 1847/ to be made 
or out of the Pottery Line of the North Stafford" 
Railway, at or near the town of Stoke-upon- Trent 
e county of Stafford to Newcastle^under^Lyne and 
'tUde in sfud county; secondly, the branch rail- 
authorised by * The North Staffordshire Railway 
L847,' to be made from the first-mentioned branch 
ay in the said parish of Newcastle^under^Lyne to 
ak ironworks in the parish of Wolstanton in the 
county ; and that such of your lands or buildings 
ere authorised by sdd Acts or either of them to 
ken oompulsorily for the purposes of said branch 
ays or either of them, will not be required for such 
jses if said intended Act should be passed into a 

We shall feel obliged by your informing us at 
earliest conyenience, whether you assent to or dis- 
from the proposed measure, or whether you are 
nr in respect thereof* We are. Sir, your obedient 
nts, Burchell & Parson, Solicitors for the bill.^ 
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le supplemental bill then charged that the applica- 
by the Company for this Act would be a breach of 
greement between the Company and the Phuntiff, 
inconsistent with and repugnant to the covenant on 
Murt of the Company contained in the indenture of 
LOth October 1846, and was in fact intended to be 
\ by the Company for the purpose of defeating the 
a of the Plaintiff under *the said indenture. The 
er was in the terms of the injunction granted by 
Vioe-Chancellor. 

Mr. 
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the appeal motion, and referring to the facts stated bj 
the Defendants in their answer and further answer^ ooor 
tended that the indenture of the 10th October 1846 
was obtained by misrepresentation of the Plaintiff o 
to the ownership of the canal, he not being*' tmder 
the circumstances appearing in the answers, the 9W9SIW 
of the canal within the meaning of the recital comr 
tained in the indenture. They contended further 4imt 
the injunction asked was incidental and auxiliary to 
the relief prayed, and that if there was an infimd^ 
in the agreement on the part of the Plaintiff so ik/A 
it could not be performed in toto, the Court wwH 
not by injunction compel the Defendants. to porfotiii 
their part of it; Dietrichsen y. Cabbum.(a) Tboy 
submitted, that although an individual might be xe? 
strained from applying to Parliament in oppontioii 
to a bill, yet that it was a very different thing to 
restrain a Company which had got an Act from lip? 
plying again for the reconsideration of that Act ; that 
the only loaia standi of a private individual as.an •p^ 
ponent to a bill was an alleged injuiy to Ua private rig^ 
out of which it was clear a mnsx might contract himself | 
The Stockton and Hartlepool Railway Company v« *7Ac 
Leeds and Thirsk and the Clarence Raiboay Com* 
panics (&) ; but that the case of a Company rested upon 
grounds of public utility. 



Mr. K Palmer and Mr. AmphkU^ contrd. The Plaiiif 
tiff is only asking for an injunction against that ithUk 
is a clear violation of the agreement. There was : bo 
misrepresentation by the Plaintiff in reference to the 
indenture, for the solicitor of the Company hod .foil 
knowl^e of the state of the iitilo. As to the 



ment 



(a) 2 Phil. 52. 



(b) 2PkU. eee. 
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ment beiii^ one which cannot' be performed by th« 1B5Q. 
Plaintiff in totOj and therefore one of which the Court ^^^^^"^^ 
will not by injunction compel the Defendants to per- vj 

form their part, the case of Dietrichsen v. Cabbum (a) S^ JJ^^If 
is no anthority for isuch a position but for the reyerse, sann 
for there your Lordship observes: "The equitable «£^ 
juris£ction to restrain by injunction an act which the 
Defendant by contract or duty was bound to abstain 
firom, cannot l>e confined to cases in which the Court 
has jurisdiction over the acts of the Plaintiff; for if 
that were eo, it could not interfere to restrain the viola- 
tion of contracts by. tenants, or of duty by agents." It 
is dear, that a man may be restrained from doing acts 
or infringing covenants which are not binding at law ; 
Tulk v» Moxhatf ( J), Storer v. GrecU Western Mailway 
Company, (c) There is no such distinction as that a 
party may be restrained from opposing, but not from 
promoting an act of parliament ; for if so, he might first 
let the bill pass, and then promote an act for its repeaL 
The proceedings taken by the Company are inconsistent 
with the agreement into which they have entered, and^ 
their compulsory powers having expired, the injunction 
is right in restraining them from proceeding under the 
85th section of the Lands Clauses Consolidation Act; 
Brocklebank v. TTie Whitehaven Junction Railway Com'- 
pany. (d) It is no ground for refusing the relief asked, 
that the Company, if made to perform their part of the 
agreement, would require fresh parliamentary powers ; 
The Great Western Railway Company v. JTie Birming^ 
Aam and Oxford Junction flailway Company, (e) The 
Oourt will make ev^ effort to decree specific perform- 
ance rather than leave the Plaintiff to his remedy at 
law ; Price v. . Corporation ofJPenzance. (y) (They re- 
ferred 

(a) 2 Phil. 52. (d) 15 Sm. 632. 

(3) « PhU. 774. (e) « PhO. 597. 

(c) 2 Y.ia C. C.48. (g) 4,Hare, 506. ^ 
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ferred also to TFare v. The Grand Junction JFaier* 
works Company (a), Cunliff v. The Manchester and 
Bolton Canal Company. {II) ) 

Mr. Bethell, in reply. The relief which the bill 
seeks is clearly beyond the powers of the Court, which 
cannot compel the Defendants to make a railway; 
Lane y. Newdigate {c\ Flint y. Brandon, (d) 



June. The LoBD CHANCELLOR deliyered out to the parties 

the following judgment preyiously to resigning the 
Great Seal. 

The injunction granted by the yice-Chancellor of 
Englandy and by this motion sought to be dissolyed, in 
substance restrains the Defendants from making any 
application to Parliament for obtaining any Act autho- 
rising them to abandon or relinquish the Silverdale and 
Apedale Branch Railways, or either of them, or to 
authorise any thing whateyer to be done or omitted to 
be done inconsistent with or repugnant to the coyenant 
contained in an indenture of the 10th October 1846. By 
this coyenant the Defendants agreed with the Plaintiff 
that they would in the then next session of Parliament 
apply for and use their utmost endeayours to obtain a 
distinct and separate Act, empowering and requirinj^ 
them to make and construct a branch line of railway 
commencing by a junction with the Company's Silver^ 
dale branch from the North Staffordshire Bailway Pot^ 
tery line at or near to Newcastle-under'Lyne, anA 
terminating at or near to the furnaces of Apedale^ 
and that they would, with all practicable expedition, 
after such authority should haye been obtained, com-* 

plet9 



(a) S Ruu. 4- M. 470. 
(6) lb. 480. n. 



(c) 10 Vet. 192. 
(<0 6 Vet. 159. 
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plete and open for use the said Apedale Branch Bailway 
at their own expense in all things, and should for ever 
thereafter muntain the same at the like expense* It will 
be observed that the proposed Act was to authorise 
the Tniilfing of the Apedale Branch : the authority for 
the Siherdale Branch had been obtained by an Act of 
the session of 1846 ; but the Apedale Branch was to 
xiin into, and so' in part form one with, the Silverdale, 
In 1847 an Act for making the Apedale Branch was 
accordingly applied for and obtained, authorising but 
not otherwise requiring the Company to make such 
branch ; but no part of it has ever been made. The 
supplemental bill states a notice dated 30th November 
1849 on the part of the Defendants, sufficient for the 
purpose of an injunction to shew an intention of apply- 
ing to Parliament for an Act to authorise them to re- 
linquish the formation of the Siherdale and Apedale 
Branches ; and the question is, first, whether this Court 
has jurisdiction to interfere by injunction to prevent 
such application to Parliament ; and secondly, if it has, 
whether a proper case is made for the purpose* 
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Upon the first it has been suggested, that this Court 
could not interfere without infringing upon the privi- 
l^es of Parliament: so the courts of common law 
thought at one time ; and there is as much foundation 
for the one as for the other supposition. In both cases, 
this Court acts upon the person, and not upon the 
jurisdiction. In a proper case, therefore, I have said 
here and elsewhere, that I should not hesitate to ezer'- 
cise the jurisdiction of this Court by injunction, touch- 
ing proceedings in Parliament for a private bill or a 
bill respecting property ; but what would be a proper 
case for that purpose it may be very difficult to con- 
ceive* The case of Parliament differs widely from that 
of the courts of common law : the province of the latter 
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18 to 'enforce Iq^ rights^' and the object 'of die injuno^ 
tion is to prevent an inequitable use of such legal 
right; but the ordinary province of Parliament in such 
bills is to abrogate existing rights, and to create new 
rights* To hold, therefore, that no application should 
1)e made to Parliament, because the object of the ap* 
plication was to interfere with some right or interest 
of some other party, would be in effect tohold diat 
this Court should by its injunction deprive the sub- 
ject of the benefit of parliamentary interference in 
all such cases. In many settlements there is a want 
of some power essential to the proper management of 
the property ; and Parliament is in the habit of exei> 
cising its discretion in supplying the defect: but if 
any p^urty interested could obtain an injunction against 
such proceeding upon this ground, that what was pro- 
posed would interfere with his estate and interest, 
Parliament would have no opportunity of exercising 
its discretion. So in Railway Acts, every owner 
in the line of the intended railway has an interest 
in the exercise of the powers asked : the promoters 
of the bill ask for powers to interfere with their 
interest, and to take land which the owners may be 
most anxious to retain; but it has never been sug- 
gested that the Court could interfere by injunction to 
prevent the promoters from prosecuting such bill. The 
injunction, therefore, cannot be granted upon the 
ground that the Act applied for would interfere with 
existing rights, it being the very object of it to do so. 
What difference then can it make, whether siich pre- 
existing right exist by the tenure of property or by 
virtue of contracts ? In both cases Parliament has die 
same power of destroying altering or affecting such 
pre-existing rights^ providing, as it always does or in- 
tends to do, compensation to the party affected ; and in 
ndther lias this Court a right to interfere by injunction . 

to 



<3ASBS'1N CHAKCE&Y: 

lb d^ve tlief Mrbjeet of the rig&t of applying to ^^- 
lifunent foir H «peoml law to supersede the rules of pro* 
{M»rt/ by irliicdi he finds himself bounds whether arising 
firom contracts of otherwise. 

'■■.:*.■■': f ■ 

^ tt 18 also to be obsenred> that the contract which 
the Plhixttiff seeks to preserve is onb which this Coort 
Isanliot qMoifi^y perform : it cannot decree the Ctom- 
^ikj to'toake the two branches in question ; but they 
lift^mig obtained power to make them^ and having 
covenanted to* make and maintain the Apedale Branch 
ill which tiie Plaintiff has an interest^ and n^lecting 
tjr refbsiiig to perform such covenant^ may be liaUe 
at law * for such neglect or refusal; and to enforce 
fbch^ liabifity is the whole of the right the Plaintiff 
can have under this covenant. But does that which 
the Plaintiff alleges the Defendants are seeking to 
obtain from Parliament interfere with such right? 
The object of the application to Parliament is to 
anthdri^e' the Company to relinquish the formation 
of those two branches^ and not to relieve them from 
liability to any ' contracts they may have entered 
into in contemplation of making them* Suppose they 
liad agreed for the purchase of land in the line of the 
Apedale Branch. Belinquishing the formation of the 
line, they may still be liable to complete the purchase, 
and could the owner obtain an injunction to prevent 
the Defendant obtaining an Act to authorise such re- 
linquishment.?, _ It jsjvell known that after Companies 
have involved themselves in all the difficulties and liabi- 
lities incident to their undertakings, the aid of Par* 
liament or of some authority derived from Parliament 
is necessary to extricate them ; but this does not neces- 
sarily extend to protecting them agidnst liability to 
contracts they may have entered into. It is not al- 
leged in the supplemental bill that such is intended to 

be 
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be the object of the Act applied for; and if it were) it 
would only shew that the Plaintiff has an interest in 
the subject-matter of the petition to Parliament which 
would probably entitle him to be heard upon it. The 
covenant is a mere legal contract, which the Act asked 
for may prevent the Defendant from performing, but 
that is alL If A. contract with B. to deliver goods 
at a certain time and place, will equity interfere to 
prevent A. from doing any thing which may or can 
prevent him from so delivering the goods? If, indeed, 
A. had agreed to sell an estate to J3., and then pro- 
posed to deal with the estate, so as to prevent him from 
performing his contract, equity would interfere, because 
in that case B. would by the contract have obtained 
an interest in the estate itself, which in the case of the 
go6ds he would not. 



Independently, therefore, of the objection that the 
injunction restrains an application to Parliament for a 
purpose which the Plaintiff has no right to controli 
there is, I think, a want of equity arising from the 
nature of the contract itself; and I am therefore of 
opinion that the injunction ought to be dissolved, and 
the motion before the yice-Chancellor refused with 
costs. 
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CROSS ». SPRIGG. Feb. 6. 19. 

June 1. 

nPHIS was an appeal by John Gilbert, one of the The obligee of 
-^ Defendants in the cause^ from the decision of placed bimseu' 
Vice-Chancellor Wigramy allowing exceptions taken by *■? f^^*" * p- 
the Pliuntiff to the Master's report dated the 3rd reganl to the 
August 1848, The effect of the decision was to make JeSthat he 
John Gilbert liable for one third of a sum of lOOOi, In could not de- 
xespect of which he had become surety for William of the bond 

Gilbert to Thomas Cross the testator in the cause. ^^^ * certam 

agreement 

entered into 

The facts of the case are fully stated by the Lord ^'^. ^^jf^. 

^ ^ ^ parties had 

Chancellor in his judgment, and will also be found re- been carried 

ported in the 6th volume of Mr. Harems Reports, page *^g|j ^^^ '^^ 
552. It will be seen by that report, that the question was such a 
decided by his Honor was the liability of W. Gilbert ^ the principal 
to the testator's estate ; and the argument of counsel debtor as dis- 

, charged a 

before the Lord Chancellor was principally addressed to surety to the 
the same point. ^"^ 

Mr. Teed and Mr. HalleU, for J. Gilbert. 

The Solicitor-General and Mr. Glasse, in support of 
the decision of the Vice-Chancellor. 

Mr. J. Baily appeared for the Defendant H. C, 
Sprigg, the widow and administratrix of the testator. 

Mr. Teed, in reply. 

All the cases mentioned by the Vice-Chancellor in 
hb judgment were again referred to, and the following 
>rere also cited; Cockshott y. Bennett {a), Eastabrook 

V. Scott 

(a) 2 T. R. 763. 

VoL.IL I 
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^^y^ Hughes (c), SamueU v. Howarth (d), Mayhew v. Chichr 

V. ett{e)y Davey v. Prendergrass (jj)^ Clark v. Upton {K)^ 

Spriog. pickard v. Sears (i), C?re«r v- W^eHf. (A) 



Jim^i. 7%« Lord Chancellor delivered ont to the 

parties the following judgment, fpreviouslj to rewigfiing 
the Grreat SeaL 

This is one of those cases in which an unfortiiiiate 
departure from the regular course has brought into disF- 
cussion^ and calls for a dedsion upon, a matter not in 
issue in the cause or capable of being disposed of by 
any adverse proceeding in it. 

The object of the suit, and the purport of the decree^ 
was to take the usual accounts of the estate of a testator 
Thomas Cross, and as incidental thereto to inquire of what 
his personal estate consisted. The Master reported that 
it consisted^ amongst other things, of a sum of 1000/L 
secured by a bond of WiUiam Gilberty and of which the 
Appellant John Gilbert and one Robert West Hyde were 
sureties, each as to one third of the lOOOil John Gilbert 
happened to be a party to the cause in another character, 
but not as connected with this bond, and Robert West 
Hyde was not a party to the cause ; and it is obvious 
that as sureties to the bond they would not have been 
proper parties to the suit, and that the Court had no 
jurisdiction to compel payment by them of any part of 
the 1000/. for which they might have become sureties. 

It appears, however, by the Master's report of the 3rd 
Atngwi 1848, that the counsel for the Appellmt JohM 

(OUbori, 

(«)3r€f.45e. (g)5B.^JLM. 

lb) 15 Fes. 52. (k) 3M.tRyLB9. 

(c) 5Bmg. 460. (0 ^A.^S. 469. 

ld)3Mer.972. (it) 10 X 4* JB^ M. 
(e) 2 Smnvf. 185. 
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Ulbert, one of the sureties, induced the Court to direct 1850. 
le Master to inquire whether the Appellant was liable 
* jmj any part of the 1000/1 as surety for William 
HIbert the obligor, without any undertaking on his 
lit to pay what if any thing should be so due. The 
[aster found, that the Appellant John Gilbert was not 
lUe for any part of the 1000/1, and, in answer to an- 
lier part of the decree, that it was not expedient that 
ly proceedings should be taken for payment by WiU 
mi Gilbert or Robert West Hyde of the lOOOl This 
tter inquiry must haye been ordered for the purpose 
r enabling the Court the better to give directions for 
le administration of the estate, for although a report 
lat nothing was due from the principal debtor would 
perate in favour of the surety, yet the principal might 
'dl remidn liable, although the surety had been dis- 
harged, and the whole case, so far as it might 
Beet the surety, was open upon the inquiry as to his 
abiUty. To this report the Plaintiff took exceptions, 
idnding the findings both as to the principal and 
le surety ; and the Court having allowed the excep- 
ons, the effect was a decision that the surety was 
able for that proportion of the debt for which he had 
ndertaken ; and, the surety John Gilbert having alone 
ppealed firom this decretal order, that is the only ques- 
on before me ; but the argument before Yice-Chancel- 
nt Wiffram, and his Honor's judgment, and the argu- 
lent before me, turned principally upon the liability of 
FiBiam Gilbert the principaL If the Court had been 
F opinion that the principal had been discharged, it 
rould not have been material to consider the peculiar 
ase of the surety; but having come to a contrary 
ondnsion, the question whether the drcumstances 
mounted to a discharge of the surety would appear 
3 have called for a decision, because, if that were an- 
vered in the affirmative, John Gilbert the Exceptant 

12 and 
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other inquiry, and the exceptions raising the question 
as to his liability ought at all events to have been over- 
ruled* Although no practical result can arise from the 
finding either way in this cause, I do not bowever 
think that, after what has taken place, I ought for that 
reason to decline expressing my opinion upon that point. 

From the Master's report and the evidence to which 
it refers, it appears that the testator having advanced 
100021 to this William Gilbert^ to assist him in a part* 
nership business, William Gilbert executed a bond to 
secure repayment of that sum, John Gilbert and Itobert 
West Hyde becoming sureties, each for one third of that 
sum. The partnership business having become insolvent, 
William Gilbert agreed with the creditors to pay a com- 
position to them of eleven shillings in the pound upon thdr 
debts; but the property of the business bemg insufficient 
to pay such composition if the testator exacted payment 
of lus lOOOiL bond debt, he agreed not to require pay- 
ment, but to give it up altogether, and to guarantee to 
the creditors the composition of eleven shillings in the 
pound. The Master found that the surety was dis- 
charged, the transaction amounting to a giving of time 
to the principal, and in this opinion I concur. 

The question really is, whether, imder these circum- 
stances, the testator could call upon William Gilbert^ 
and compel him to pay the 1000/. He had joined 
in representing to the creditors that there was property 
equal to pay eleven shillings in the pound; but that 
would not be so if he had required payment of his 
10007., and he therefore promised to relinquish it 
Could he afterwards disappoint the expectations he had 
raised and fidsify the promises he had made, by com- 
pelling payment of the lOOOZ. ? It is true that as he 
guaranteed the payment of the composition, the credi- 
tors. 
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tors, though disappointed of receiving their composition 1850. 
from the property, might obtun it firom the testator ; 
but under the arrangement they had the double secu- 
rity ; and it was for them to judge whether they would 
take the personal guarantee of the testator, in lieu of 
the actual produce of the estate. I think it dear that 
the testator could not have withdrawn himself from the 
arrangement to which he had become a party, and have 
demanded payment of his 1000/. before that arrange- 
ment had been carried into effect; and consequently 
that, William Gilbert the principal debtor having had 
time ^ven to him by the obligee, that is to say, a new 
obligation entered into which protected him against 
payment of the debt, the surety was discharged. If the 
testator could have called upon John Gilbert to pay 
his proportion of the 1000/., he might have required 
repayment of it from William Gilbert^ whereby the 
arrangement between William and the testator and the 
creditors would have been defeated. 

This is the principle upon which cases of tMs kind 
depend; and I think that the facts bring this case 
within it, and that the Master's finding that John Gil' 
bert was not liable to pay any part of the 1000/. was 
correct, which was all that John Gilbert had, even under 
the irregular reference of 30th Jufy 1847, to do with the 
matter. The Plaintiff, however, in his exceptions to 
the Master's report, controverts all the findings, both as 
to his own liability, and as to the liability of the principal 
debtor which in the view I have taken of this case is im- 
material, which creates some difficulty as to the form of 
the order to be drawn up to give efiect to my decision* 
It should however, I think, be to overrule the sixth ex- 
ception (being the exception to the Master's finding as 
to the non-liability of John Gilbert) upon the merits, and 
^11 the others as inmiaterial between the Plaintiff and 
^ohn Gilbert 
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Feb. 12, 13. ADAMS V. The LONDON and BLACEWALL 
''•^*- RAILWAY COMPANY. 



Althoucfa the I^HIS was an appeal by the London and BlaekwdSi 
2^ T B^.., ci^, L> „ orfer of ^ Tk.- 

under the Chancellor Wigram^ overruling their demurrer to the 
Kiy^Aci Plaintiffs' bill The bill, which was filed by W. B. 

may, to a cer- Adams and his partners, the lessees for a term of sixty- 
tain extent - , . . i_ • i ^r y » j 
and for certain ^^^^ years of certain premises which the London and 

purposes, Blacktoall Bailway Company were by their Acts em- 
Company and powered' to purchase, contained statements to the fol- 

position of 
purchaser and 
vendor, yet it 
does not fol- 
low that a 
Court of 
Equity will 
decree the 
specific per- 
formance of 
such sales. 

Whether in 
a case de- 



On the 19th Ju/y, 1847, the Company, in pursuance 
of the provisions of their special Act and of the Lands 
Clauses Consolidation Act, 1845, served the Plaintifb 
with the following notice, to which a description of the 
property therein mentioned was annexed : 



€€ 



The London and BlackiDaWRajlwBj Company. To 
Messrs. Samuel AdamSy William B. Adams^ and William 
^" Won a ^^^^o,nder Adams, and the several other persons or person 

notice to take (if 

land given by 

a Company under the provbions of the Lands Clauses Consolidation Act 1845^ the 
Court will interfere to compel the Company to adopt the subsequent proceedings 
directed by the Act for giving compensation to the landowner. Qiugre f 

In a case where such a notice had been followed by a claim to compensadon on 
the part of the landowner, and a subsequent agreement between the parties, which 
claim and agreement were however ultimately abandoned and repudiated on both 
sides, the Court, allowing a demurrer to a bill filed by the landowner, refused to 
interfere to compel the Company, who were in possession of the land, to summon a 
jury, holding that in this case the notice per te did not give the Court juriadictioD» 
and that the rights of the parties were to be reflated by the provisions of the 68th 
and Bdth sections of the Lands Clauses Consolidation Act 1645. 

The provisions of the 68th section of the above Act apply to the cue of kuld 
taken under those of the 85th section. 
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(if any) interested in the lands or hereditaments herein- 
after deaoribed. You are hereby requested to take notice 
that, under and by virtue of an Act of Parliament made 
and passed in the ninth year of the reign of her present 
Mqesty Queen Vtetoria, entitled ' An Act for making a 
railway bomiheLandon and JS/iacAtca/ZBailway at Stepney 
to the JEastem Counties Biulway/ the London and Black' 
wan Bailway Company require to purchase or take for 
the purposes of the said Act all that piece or parcel of 
land or ground being part of a lai^r piece of land now 
or lately used as garden ground, and now or late in the 
occupation of you the said Samuel Adamsy William B. 
Adams, and fVilUam Alexander Adams^ situate and 
being in the parish of St Mary, Stratford-le^Bow, in 
the county of Middlesex, as the said piece or parcel of 
land or ground so required to be taken is more par- 
ticularly delineated and described in the plan hereunto 
annexed and therein coloured red, together with the 
road or way, and all fences, hedges, ditches, waters, and 
watercourses, rights, and appurtenances to the same 
piece or parcel of land or ground hereditaments and 
premises bdonging or appertaining : And the said Com- 
pany do hereby demand of you the particulars of your 
estate and interests in the lands and hereditaments 
befiure mentioned, and of the claim made by you in 
respect thereof: And yon are hereby required also to 
take notice that the said Company are willing to treat 
for the purchase of the said lands and hereditaments, 
uid as to the compensation to be made to all parties for 
the damage that may be sustained by them by reason 
3f the execution of the works by the said Act of Par- 
liament authorized to be made or executed. Dated this 
19th day of July, 1847. John F. KenneU, Secretary. 
Office of the Company, The London and Blackwall 
Bailway Office. Terminus, Fenchurch Street — N. B. 
You ore requested to observe that by the Lands 

I 4 Clauses 
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The 
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1850. Clauses Consolidation Act, 18455 '• 21., it is thus 
^■^Jp^^^^ enacted : " I£ for twenty-one days after the service of 
V. such notice any such party shall fail to state the par- 

Lo DON and *^®^*™ ^^ ^^ clium in respect of any such land, or to 
Blackwall treat with the promoters of the undertaking in respect 
Compiiny. thereof, or if such party and the promoters of the 
undertaking shall not agree as to the amount of the 
compensation to be paid by the promoters of the under* 
taking for the interest in such lands belonging to such 
party, or which he is by this or the special act enabled 
to sell,''or for any damage that may be sustained by him 
by reason of the execution of the works, the amount of 
such compensation shall be settled in the manner here- 
after provided for settling cases of disputed compensa- 
tion. — N. B. In order to assist you in preparing a 
statement of the particulars of your claim, a form is 
herewith sent which may be filled up and returned to 
the Company at their office as above." 

On the 9th August^ 1847, the Plaintiffs' solicitor, 
in conformity with the notice, sent a statement to 
the Company of the Plaintiffs' interest in the lands 
specified by the Company. This statement contained 
the following passage : — " Particulars of amount 
claimed — For compensation as respects two dwelling- 
houses in Fair Field Road and the mansion called the 
Hermitage and cottage adjoining, and the premises 
generally, the parties claim 660/., and a deduction of 
80/. a year from the rent of 136/^ per annum reserved 
by the lease under which the claimants hold; the 
Company making all necessary walls and fences." 

On the 9th November^ 1847, the Company eerved 
another notice on the Plaintiffs, requiring to purchase 
certain other portions of their premises, and informing 
them that the lands required by the second notice in- 

duded 
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uded the whole of the lands specified in the first 1860. 
3tice, and that the Company would not take any j^j/^^"^ 

urther proceedings on such first notice. v. 

The 
LoiTDONand 
On the 30th November, 1847> the Plaintiffi, in con* Blackwau* 

irmitj with the second notice^ sent a statement of the Compaoj. 
irticulars of their interest in the lands required by the 
toond notice, and of their claim for compensation : this 
atement contained the following passage — ** Particu- 
rs of amount claimed, specifying separately the pro- 
)rtion claimed for the value of the property and that 
»r compensation : — For compensation as respects two 
prelling-houses in Fair Field Road and the mansion 
tiled the Hermitage and cottage adjoining, and this 
remises generally, the parties claim 766/1, and a de- 
letion of 86/. per year from the rent of 136/!» per 
inmn reserved by the lease under which the Plaintifis 
)ld ; the Company to make a brick wall to separate 
ie Bailway from the site of the intended new street, 
id to make all other necessary walls and fences." 

Some negociation and correspondence took place be- 
reen the solicitors for the Company and the Plaintiffs 
id those interested in the reversion of the premises, 
ith respect to the amount of compensation claimed by 
tern respectively, and at a meeting of the solicitors 
id surveyors of the Company, and of the several par- 
se Interested in the premises, on the 24th February 
$48, it was agreed that the Plaintiffs should be allowed 
deduction of 74/1 from the rent payable by them to 
i^ lessors, and should receive as compensation 956/!» 
•r their interest and for consequential damage. 

Long negociations by letter took place between the 
»pective solidtors of the Plidntifis and Defendants 
nr the sale of the Flaintifb^ whole interest in the 

premises^ 
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1850. premiaefl^ which resalted ia the Flainti£b withdmwiog 

^P^^"^**^ a oonaent which they had previously giyen to sell thdr 

V. whole interest, and in a request by them ta the CSom- 

LoNmm and P^'^y ^ confine themselves to the lands mentioned in 

Blackwaix the second notice. On the 30th June, IS^S, the 

ConMiDy. Company, through their solicitors, sent a formal notice 

to the solicitor of the Flaintiffis under the 85th aection 

of the Lands Clauses Consolidation Act, 18^6, in the 

following terms : — 

*^ London and Bhckwall Railway Extensioii and 
Messrs. Adams & Co. We have to inform you that the 
London and Blackwatt Sailway are desirous of enterii^ 
upon and using the lands mentioned and described 
in their notice to your clients, dated 8th November, 
1847, and therefore beg to inquire of you whether 
or not Messrs. Adams & Co. will consent to such entry 
before an agreement shall have been come to or any 
award made or verdict given for the purchase money 
or compensation to be paid by the said Company 
in respect of such lands. You will also take notice 
that if your clients do not on or before Ikiesda^ next, 
the 4th July instant, signify their consent to sndi 
entry, the Company wiU take such proceedings as are 
in the like cases directed by the Lands Clauses Con- 
solidation Act, 1845. In the event of such proceed- 
ings becoming necessary, we have to name as the sure- 
ties to the bond required by the said Act, James Nugent 
Daniell of Esher, in the county of Surrey, Esquire, and 
William Tite of St Helenas Place, Bishopsgate Street, 
in the City of London, architect and surveyor, and 
request that you will inform us whether or not you 
approve of such sureties." 

The Company then procured a surveyor to be ap- 
pointed by two justices, who valued the interest <^ the 

Plaintiffi 
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FUntifBi «t 1002», and the Company paid the amount 
into the Bank of England in the usual way as secujcity 
for the purchase money and compensation which should 
thereafter be found due to the Plainiifik. The Com- 
pany entered upon the Flaintifb' lands, and were at the 
time of the filing of the bill in the occupation thereof; 
and on the Flaintifb desiring them to summon a jury 
to assess the amount of damage and compensation, they 
refused to do so. 



1860. 



Adams 

The 
LoiTDON and 

BLiOKWALft 

Railway 
Company. 



The bill, after various all^ations of unfair conduct 
in tibe appointment of the surveyor, and that the 100^ 
paid into the Bank of England was grossly inadequate, 
charged, that the Company ought forthwith to take 
steps to summon a jury ; that by the service of the 
notice of the 8th November^ 1847, a good and binding 
contract to purchase the Plaintiffs' interest was con- 
stituted, and that the Company ought to be compelled 
specifically to perform the same. 



13ie bill prayed a declaration that the Company 
ought forthwith to complete the purchase required by 
tiie notice of the 8th November^ 1847, and tiiat for the 
purpose of ascertaining the amount due to the Phdntiffii 
in reqpect of thdr rights and interests in the premises 
cmd for consequential damages, the Company might be 
cteereed forthwith to take all fit and proper proceedings, 
u order that the amotmt of such .purchase money and 
^xHopensation might be determined and settied according 
%o the provisionB of the Lands Clauses Consolidation Act, 
1845, and that the amount of such purchase money and 
compensation, when ascertained, might be paid by the 
Ck>mpany to the Plaintiffs or the persons entitled thereto, 
xmder the directions of the Court, or be otherwise dealt 
^th according to the provisions of the Lands Clauses 
Ck>nsolidation Act, 1845, and that the Company might 



u^ 
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be decreed to pay to the Flaantiflb thdr costs of the 
suit 

To this bill the Company demurred generally for 
want of equity; and the Yice-Chancellor having, on 
the 5th May, 1849, overruled the demurrer, the Com- 
pany now appealed to the Lord Chancellor. 

Mr. Wood and Mr. Biffg in support of the demurrer. 
In this case the Plaintiffs' remedy is at law, and if bo, 
this Court will not interfere. (On this point, they re- 
ferred to The King v. The Hungerford Market Com'- 
pany{a) and Adderley v. Dixon, (b)) It is clear that a 
Court of Equity cannot be called on to make a Company 
perform a particular Act of parliament. The position 
of vendor and purchaser in the present instance arises 
under the Act ; and it never could be contended that the 
mere service of the notice would amount to a conver- 
sion out and out : it has, in fact, been decided that it 
does not alter the character of a lunatic's property. The 
doctrine of specific performance has no application to 
the present case. The jurisdiction in equity to decree 
specific performance arose out of the contract which the 
party was obliged to make out at law, and if he re- 
covered " anything by way of damages, this Court en- 
tertained the suit;" Dodsley r. Kinnersky. (c) There 
is clearly no contract made out here by the notice which 
the Company has served. The case oi Walker y. Eastern 
Counties Railway Company (<i), and the observation of 
the Lord Chancellor in Stone v. The Commercial Raihoay 
Company (c), that " the moment the Company have 
given the notice, the relative situation of vendors and 

purchasers 



(a) lA.^ E. 668. 676. 

(b) \S.4rS. 607. 

(c) Amb. 403. 



(d) 6 Hare, 59^. 

(e) 4iMyl.^Cr. 122. 
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1850. 




puichaserB is constituted between the parties/ will be 
relied on by the Plaintiffs; but the former of these cases 
i^as appealed and compromised, and the only point de- 



cided in the latter was, that a Company having served a j^j^don and 



notice for a certain quantity of land could not issue a Blackwall 

Railwftv 
precept to the sheriff to summon a jury to assess the Company. 

value of a less quantity of such land. Where there is an 
agreement to take lands at the valuation of .^j. and j8., 
who decline to act, specific performance cannot be de- 
creed, MUnes v. Gery (a), Wilks v. Davis (b) : nor can 
there be a decree for specific performance of an agree- 
ment to refer to arbitration ; Gaurlay v. Tlie Duke of 
Somerset (c) The Company having taken possession of 
the Pluntiffs' premises under the 85th and 86th sections 
of the 8 & 9 Vict c. 18., the Plaintiffs' course is clearly in- 
dicated by sect. 68, whereby the amount of compensation 
may be settled either by arbitration or a jury, at the 
option of the Plaintiffs. Another objection to the inter- 
position of this Court is want of mutuality in respect of 
the remedy; for the Company could not file a bill for 
a conveyance. (They also referred to the cases of The 
London and North' Western Railway Company y. Smith (d) 
and Midland Counties Railway Company v. Oswin. (e)) 

The Solicitor-General and Mr. J. H. Lawj for the 
Plaintiffi, submitted that a contract had been entered 
into between the parties by the service of the notice. 
Stone V. The Commercial Railway Company (y) ; and 
that after the notice, the Company could not have 
withdrawn from their contract ; Tawney v. The Lynn 
and Ely Railway Company (h), Walker v. Eastern 

Counties 



(a) 14rM.400. 
(6) 3 Mer. 507. 
(0 19re«.431. 
((0 AfU^, Vol. I, p. 216. 



(e) 1 CoU. 74. 

(g) 4> MyL ^ Cr. 122. 

(h) 16 Law J. Chanc. 282. 



12< 



CASES IN CHANCEET. 




I860. Counties Baihoay Company, (a) Admittiiig for a 

moment that the remedy by mandamus may exist, yet 

the jurisdiction of this Court is not taken away. (They 

London and ^^'^"'^d to Exparte Hawkins {b) and Richards v. The 

Blackwall Attomey-General of Jamaica (c), and to the Lands 

Compmy. Clauses Consolidation Act, 1845, sections 49 and 68.) 

Mr. Wood in reply. 



Jttfy 4. jHI^ Lobd Chai^cellob, by the consent of all par- 

ties, delivered out the following judgment subsequently 

to resigning the Great Seal 

K, from the terms of the prayer of the bill, and die 
fact that a demurrer to it has been overruled, it should 
be inferred that this Court will generally lend its assist- 
ance to compel performance of the provisions of the Acts 
under which ndlways are formed and maintained, a pro- 
position would be raised, which, if established, would 
lead to consequences of the most serious importance. 
I do not however think that any such inference can 
fairly be drawn from the decision of Yice-Chancellor 
Wigram in this case, because upon an examination of 
what fell from his Honor, it will be found that his 
judgment turned much upon the special allegalions in 
the bill con8tituting,'in his Honor's opinion, a statement 
of facts different from what appears to me to be the true 
construction of those allegations. His Honor con- 
sidered the case stated in the bill to amount tO this, 
that the Company having given the second notice, had 
not proceeded to summon a jury under the Act ; and 

UAder 



(a) 6 Hare, 594. 
(&) 13<Sirm.569. 



(c) Before the Privy Cound], 
Jviy lg48. 
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nnder theee drcmnstances, his Honor thought, relying 
on the case of Walker y. Eastern Counties Railway 
Company (a), that this Court had jurisdiction to enforce 
the further proceedings. As I do not consider this as 
being the true construction of the fisusts alleged in the 
biU, I shall abstain from making any observations on 
the supposed rule of law, or the case referred to, and 
propose first to examine the yarious allegations of the 
bill, shewing the relative situation of the parties, and 
then to consider the provirions of the Lands Clauses 
Consolidation Act, 1845, as applicable to the fetcts so 
stated. 



1850. 



Adams 
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London and 

Blackwall 
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The bill states the first notice and the claim of the 
Plaintifis; that this notice was abandoned and the 
second notice of the 8th November ^ 1847, substituted 
for it, upon which the Fhdntiffi, accor^g to the pro- 
visions of the Act, put in a claim dated the 30th iVSi- 
vember, 1847, claiming 76621, and a deduction of S6L 
from their rent of 136/1 ; that this led to a negociation 
terminating in an agreement under which tiie Pkintiffi 
were to receive 956/. compensation, and have a deduc- 
tion of 74/1 from the rent This agreement was after- 
wards repudiated by both parties, and the bill not 
praying any relief under it, but adversely to it, it forms 
no part of the case now existing between the partiea 
The bill then states that a negociation took place for 
the purchase by the Company of other premises, with 
nrhich the Plaintifis refused to proceed; that the 
Tlaintiffs never agreed to an arbitration; that they 
Tepudiated their former claim, and were not bound 
Ipf it, further injury having been sustained, and that 
the Company had done the same. It next proceeds to 
irtate fruitless n^odations for a setUement by arbi- 
tration} 

(a) 6 Hare, 594. 
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1860. tration ; that the Plaintiffs ultimately abandoned that 

^^^pv*^^ course of proceedings and called upon the Company to 

V. take the necessary steps within one month to call a 

London and ^^^ together, in order that the question in issue might 

Blackwall be decided. The bill then^ after stating a notice, dated 

(SmpMiy. ^^^ ^^^^ *^^^> ^®^®' 2^^®° ^y ^^^ Company for taking 
possession before payment, under the 85th section of 

the Lands Clauses Consolidation Act, 1845, and the 

consequent proceedings and possession taken, alleges 

that the amount of compensation and damage estimated 

under these proceedings was founded in error, and that 

the Plaintiffs were entitled to much more, and also to 

much more than they had formerly claimed. 

From this short absti'act, it will be seen that the only 
facts subsisting between the parties which can affect 
their rights are the second notice of the 8th November, 
1847, the notice of 30th Jufie^ 1848, and the proceed- 
ings which followed under the 85th clause of the Lands 
Clauses Consolidation Act, 1845. Such, therefore, is 
the case to which the provisions of the Lands Clauses 
Consolidation Act, 1845, are to be applied. The Act, 
after providing the means by which the value of the 
land required by the Company is to be ascertained, 
prohibits (sect. 84) the Company from taking pos- 
session until such value shall have been paid or secured 
as thereby provided, and (sect 89) imposes severe 
penalties for their so taking possession ; but by the 85th 
section, when a Company is desirous of possession before 
any agreement has been entered into or award made or 
verdict given, it is authorised to take possession upon 
payment into the Bank of the sum claimed or fixed 
by a surveyor appointed by two justices as the value 
of the property, and giving a bond with sureties for 
payment of the purchase money and compensation to be 
ascertained under the provisions of the Act ; and by the 

68th 



CASES IN CHANCERY. 



129 



68th section, any party entitled to land taken or injured 
by the Company, for which they have not made satis- 
faction, is to give notice to the Company stating his 
interest in the lands and the compensation he claims, 
and whether he wishes to proceed by arbitration or 
before a jury, and if the latter, the Company are to 
pay the sum claimed, and enter into an agreement for 
the purpose, or issue their warrant for a jury within 
twenty-one days after the notice, and, in default, are 
made liable to pay the compensation claimed which the 
party is to recover by action in one of the superior 
Courts with costs. 
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The yice-Chancellor seems to have considered that, 
notwithstanding the provisions of the 68th section, and 
the taking possession under the 85th section, the relative 
position of the parties in the present case was to be con- 
sidered as if nothing had taken place beyond the notice 
of the 8th November, 1847, and that such notice having 
constituted the relation of vendor and purchaser, this 
Court oould enforce the performance of all the incidents 
to that relationship. It is I think quite true that, to a 
certain extent and for certain purposes, the compulsory 
taking of land under the railway acts places the com- 
panies and the owners in the relative situation of pur- 
chasers and vendors, such, for instance, as to fixing 
between them the land to be taken. This was all that 
"was dedded in Stone v. The Commercial Railway Com" 
jpany (a) ; but it by no means follows that this Court will 
^erefore take upon itself the specific performance of 
«uch sales. If, indeed, the proceedings lead to an agree- 
onent, the Court might do so, for then, although origin- 
ating in the compulsory power, the purchase would be 
jbo be effected under a private agreement, and so other 

cases 



Vol. IL 



(a) 4 Myl * Cr. 122. 
K 
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1850. cases maj arise : but whether it would do so if the 

^^P^^^^ depended entirely upon the notice of taking the lands 

V. not followed by any agreement or indeed by any daim 

London and ^^ ^^^ P*"^ ^^ ^® owner, (for such is the present case 

.Bf^cKWALL as stated by the bill,) the amount of purchase money 

Company, therefore not being ascertained, is a question upon 

which I do not think it necessary to express any opin](ni» 

because I think that the circumstances of this case call 

for a decbion founded upon very different principles. 

It was properly observed in argument, that the 
power of summoning a jury was by the Act given 
exclusively to the promoters of the undertaking, and 
that the owner of the land had no power tmder the 
Act of compelling them to do so, and therefore that 
the Court's original jurisdiction over contracting parties 
might be exercised for the purpose of giving to the 
owner that compensation to which he is under the Act 
entitled. This assumes the existence of such original 
jurisdiction ; but the fact seems to be, that the Legis* 
latiire having prohibited the promoters £rom interfSsN 
ing with the land until compensation was paid or 
secured to the owner, considered that this afforded 
a sufficient security that the promoters would proceed 
to have the value ascertdned by a jury. In cases 
where such pressure would not exist, the Act adopts 
a very different course ; for where the promoters are in 
possession of the land, not having paid the compen- 
sation, they are not left to their own discretion or 
to the pressure of their own wants to induce them to 
summon a jury, but tiie 68th section gives to the owner 
a prompt and effectual remedy to compel them to do so. 
He is to make a claim stating the amotmt of compensa* 
tion required, and if the promoters do not enter into an 
agreement to pay the same, or within twenty-one days 
issue their warrant for a jury, they are to be liable to 

pay 
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pay the mm okdmed, to be recoyered with oocrts in an 1850. 
action in one of the saperi<» Courts. That the aitaa- ^^^j^ 
tion of the parties in the present case is predsely v. 

that contemplated by this 68th section is I think London and 
very dear, for I concur with Yioe-Chancellor fFiffram Alagkwaix 
in thinking that the 68th section applies to cases CompsDy. 
in which possession has been taken under section 85^ 
Then^ if that be so, the initiative for summoning 
a jury is not cast upon the promoters, but upon 
the owner, who is to make his claim and thereby give 
the promoters an opportunity of settling his demand 
without litigation, and the owner has the means of 
having his claim converted into a right, to be enforced 
by action at law, if the promoters shall delay for 
twentjr-one days. 

Now, although an old jurisdiction is not taken away 
by a new remedy being given, yet, if a new right be 
given, and a special remedy provided for enforcing it, 
suck remedy must be pursued. Here there is clearly 
a new right, that is, a right to compensation for land 
lawfully taken possesion of by another ; and, under 
the powers of the Act, a remedy is also clearly given, 
for the owner has only to make a claim, and he ob- 
tains a legal title to all he claims, unless the pro^ 
moter can reduce it by the verdict of a jury. The 
Yioe-Chancellor seems to adopt this view of the case ; 
and, if the 68th section had been considered by him as 
regulating the rights* of the parties, he would not, I 
apprehend, have overruled the demurrer. He was, 
however, of opinion, in conformity with his dedsion - 
in Walker v. Etutem Counties Railway Company {aj^ 
that the notice of the 8th November ^ 1847, having given 
to this Court jurisdiction as a contract of purchase, the 

68th 

. (a) e Jabrr, 594^ 
E 2 
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1850. 68th section had not taken it away, but that the owner 

^^^^"^ was at liberty to resort to his position under the notice. 
Adams , , "^ , '^ 

V. : Abstaining, then, from giving any opinion as to the 
LosDov d ®^^^ ^^ ^^^^ position in giving this Court jurisdiction 
Blackwall when nothing more has been done, I think tiiat what 
Compimy. subsequently took place in the present case essentially 
altered the condition of the parties. The Act does not 
consider the notice as constituting a contract, but as a 
preliminary step bringing the parties together who are 
afterwards to settle the matter between them by agree- 
ment arbitration or the verdict of a jury. 

In the present case the notice by the promoters 
was followed by a claim on behalf of the owner, and 
a regular agreement according to the statement in the 
bill entered into between the parties. So far the 
object of the notice of the 8th November, 1847, had 
the effect intended by the Act in procuring from the 
owner a statement of his claim and the making of an 
agreement between the parties : but, subsequentiy, 
this agreement was repudiated by both parties, and the 
claim abandoned. Under these circumstances, the pro- 
moters, finding that no progress was made, resorted to 
the provisions of the 85 th section of the Act, which, 
with the aid of those of the 68th section, were calculated 
to lead to some settlement of the matter. The Plaintifis, 
however, by their bill, seek to proceed under the earlier 
provisions of the Act, and call upon the Court to 
compel the promoters to issue their warrant for a jury ; 
but by the 2l8t section this is to be done only if no 
claim is made and no agreement come to. The bill 
however states that a claim was made and an agree- 
ment concluded. It cannot be that the notice per se 
gives to this Court jurisdiction, for if this were so ihe 
jurisdiction would arise as soon as the notice was given. 
On that step being taken, . however, three modes of pro- 
ceeding 
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ceeding are pointed out by the Act, an agreement, an 
arbitration, and a jury, the last only in the event ol 
the two first not taking effect. At the time, thereforei 
of the notice being given, it must be uncertain which 
course will be adopted, and the Court therefore have 
no guide as to what course it ought to enforce. It is 
only after the time for an agreement or arbitration 
has expired, that the jurisdiction to enforce proceed- 
ings before a jury can arise ; but that time cannot ever 
arrive, where a valid agreement has been entered into. 
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Adaub 

The 

London and 

Blackwall 

Railway 

Company. 



It appears to me that what has taken place between 
these parties takes this case out of the principles of the 
decision of Walker v. Eastern Counties Railway Com- 
pany (a) ; and that the rights of the parties are to be 
regulated by the 85th section of the Act, which, with 
the aid of the 68th section, gives to the owner a short 
and simple remedy for compelling compensation from 
the promoters ; and that he has this remedy in addition 
to his right to a mandamus, both being remedies much 
more prompt and efficacious in such a case as this, and 
attended with much less expense. I am, therefore, of 
opinion, that the demurrer ought to have been allowed, 
and that the order appealed from must be reversed. 

(a) 6 Hare, 594. 
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Fd^. 16. 

Order made 
for payment 
of Lunatic's 
maintenance 
to a married 
woman (Com- 
mittee of the 
Eerson) on 
er separate 
receipt, her 
Solicitor un- 
dertaking that 
the money 
should be 
duly applied. 



In re EDWARDS, a Lunate. 

IN this case there was an order to pay the Lunatic's 
maintenance to a married woman, who was. Com- 
mittee of his person. She was, at the time of the 
present application, living apart from her husband. 

Mr. Bacon asked that the allowance for maintenance 
might be ordered to be henceforth paid to her on her 
separate receipt. 

The LoBD Chakcellob said that he could not do 
this without haying an undertaking for the due applica- 
tion of the money. His Lordship finally made the 
Order upon the undertaking of the Solicitors of the 
married woman. 



HIBST r. TOLSON. 



rriHE question in this case was whether, where an 



T 



Feb. 27, 28. 
Mard^ 2. 

An Attorney, 
to whom a 
clerk was 
articled, died 
before the 
articles ex- 
pired: Held, 
that the Court 
had jurisdic- 
tion to enter- r^^iQ cause was heard before the Vice-ChanceUor of 
tarn a claim 

for the return England on the 25th April, 1849, and his Honor de- 
Sie*p^OTium, ^^^®^ ^ ^^^ afltaaative. The argument and judgment 

and that such <^^ 

claim consti- 
tuted a debt payable out of the assets of the Attorney. 



Attorney to whom a clerk had been articled died 
before the expiration of the apprenticeship^ a Court of 
Equity had power to order part of the premium pud to 
the Attorney to be repaid out of his assets. 



CASES IN CHANCEBY. 



US 



win be found reiK)rted in the 16th volume of Mr. 5tmo?^ . ISfiO. 
Beparu, page 620. ^"^^ 



From the decifiion of the Vioe-Chancellor, the 
Defendant now appealed to the Lord Chancellor. 

Mr. EoU and Mr. Rogers for the Flainti£ 

Mr. it. Palmer and Mr. Amphlett for the Defendant. 

The only new authorities cited before the Lord 
Chancellor were Ex parte BayUy {a\ Blundell v. Bret* 
targh (6), Lockley v. Eldridge{c\ Therman v. Abell{d)f 
Hare v. Groves (c), Stokes v. TwitcherL (y) 



V. 
TOLSONI 



T^LoBD Chakcellob. 

It is singular that the question in this case should be 
one upon which there appears considerable authority in 
early times^ and so very little to be found in modem 
times. It is an unfortunate matter to be the subject of 
litigation, and it would have been still more so had I 
thought it necessary to send the parties to a court of 
law. The case is one which must frequently occur. 
The master of an articled clerk bound for a number of 
years dies before the period expires : the clerk of course 
loses the benefit of that for which he contracted, and 
the premium which his friends have paid for him. The 
question then arises, what is the remedy of the articled 
derk ? If there is a claim against the personal repre- 
sentative 



March 2^ 



(a) 9J9. 4'C.691. 

(b) 17 Vet. 241. 

(c) FincA, 124. 



(d) 2 Fern. 64. 

(e) Afut. 687. 
(g) 8 Taunt. 492. 
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1850. sentative of the master, it would be for this Court to 
consider whether the demand should be at law or in 
equity. This Court does not, however, send all cases 
to law when a party comes here to ask for payment of 
a demand by means of administering the estate ; and 
although, in the present instance, I think that the per- 
sonal representatives of the testator would have better 
consulted the justice of the case, if they had not raised 
this litigation, yet, as they have thought proper to re- 
sist the demand that the friends of the young man have 
made for a return of a part of the premium, it is my 
duty now to adjudicate upon the rights so dumed by 
the parties. 

Now there are two modes in which this case may be 
viewed. If the question arose upon a covenant, this 
Court would have no original jurisdiction, and the 
only claim would be the damages which a jury might 
assess upon a breach of that covenant; but if, inde- 
pendently of the right under the covenant, there is a 
right arising from the transaction itself, and which 
would have existed if there had been no covenant, 
namely, to a return of a portion of the money paid 
upon the ground that the consideration for which it 
was paid failed, then that would certainly be a ground 
of equitable interference which this Court would regard 
in administering the estate of an intestate. The trans- 
action itself, independently of the covenant, would give 
to the party whose money was so advanced a right to 
recover it back ; and, without referring to the older 
authorities, we find Lord Kenyan and Lord Chief Jus- 
tice GihhB thus dealing with the question. In the case be- 
fore Chief Justice Gihhs (a), the claim was made, against 
a party not dead but where the consideration had failed, 
upon the ground that the money had been advanced for 

a benefit 

(a) Siohet v. TwU(^en, 8 Tauni. 492. 
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a benefit which had not been realised in consequence of 
a legal defect in the articles. The facts were^ thlit a 
premium had been paid to an attorney for taking an 
articled clerk ; but tlie articles did not contain a state- 
ment of the premium : this, it was held, made them void 
within the Act of Parliament ; and the only question 
discussed was whether the omission was an error, or 
was a fraud upon the revenue intended by and brought 
home to both parties. Chief Justice Gibbs, in giving 
the judgment of the whole Court, was of opinion that 
the Plaintiff, the mother of the young man, was as much 
to blame as the Defendant, and therefore she could not 
be at liberty to recover, because the claim was founded 
upon an attempt to defraud the revenue, and was a 
violation of an Act of Parliament, which Act of Par- 
liament in that case made the articles void, and there- 
fore it was that the Court refused the relief prayed. 
But Chief Justice Gibbs says, ^^ Supposing the Plaintiff 
to be an innocent party, she who is the mother of the 
apprentice would be entitled to recover the money so 
paid as being paid without consideration." Thus we 
have it expressed in terms that if the Plaintiff had been 
an innocent party, if there had not been a violation of 
the Act, then she would have been entitled to recover 
the money back. 



1850. 




Now that goes the whole length of the Plaintiff's 
proposition in the present case ; for whether the con- 
sideration fails by a defect in the articles which makes 
them not of a binding character, or whether it fails by 
^he death of the party before the time for which the 
contract was made expires, is quite immaterial. There 
ae a premium paid for a risk not run, and money given 
in anticipation of a future benefit, which is not enjoyed. 
In either case, the consideration failing, the money must 
1)0 paid back agdn. Thus it is with an annuity which 

becomes 
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18B0. becomes void by tt l^;al defect. All these are iiwtAncwe 
of a payment made by anticipation for something beiei- 
after to be ecgoyed ; and if circumstances arise so that 
that future enjoyment is denied^ the party paying is 
not to lose his money. In the present case, therefore, 
the party paying for fixture instruction which he cannot 
receive is entitled to recover back his money. 




The authorities establish beyond all question that 
is in a transaction of this sort an equity arising totally 
independent and imconnected with the covenant ; and if 
that be so, are the parties precluded from coming against 
intestates' or testators' estates for the recovery of a de* 
mand so constituted ? It is not like a case where the 
right depends upon what a jury may assess, although it 
is in the character of a demand arising upon ascertaining 
an amount of unliquidated damages. Now I find as early 
as the time of Vernon and Finch that no question seems 
to have been raised as to the jurisdiction of Courts of 
Equity to entertain claims of this sort ; and such claims 
appear not only to have been carried to the extent now 
reqidred, but a great deal further. In the case of 
Newton v. Rowse (a) it is difficult to discover upon what 
grounds the Court proceeded ; but it is a distinct and 
decided authority in favour of the jurisdiction of this 
Court ; for though the fact of the apportionment of the 
premium there made cannot at this time of day be ex- 
plained, the decision upon the question of jurisdiction is 
left quite untouched. Now no case has been referred to 
where, in more modem times, and in administering an 
estate, this species of claim has been rejected as one which 
the Court will not entertain ; but I find a case before 
Lord Kenyon, Hale v. fVebb (£), where an application 
was made for the return of a premium, and the point 

immediately 

(a) I Vem. 4S0. (ft) 2^ro. C. C. 78. 
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inimedktely «K06e whether it wbb a ease in which the 
Court had juxisdictioiL The question was not enters 
tained, but no opinion was expressed against the jurist 
diction, and the Court decided the case upon the special 
cizcnmBtanoesL 

There can, therefore, be no possible reason for saying 
that this Court has not jurisdiction in favour of claims 
of this sort The only thing that I have to coDsider is, 
whether the claim b one which can be at once safely 
adjucUcated upon, or whether I am bound to send the 
par^ to law to establish his title first, and then to come 
here against the estate. Acting upon the ordinary rules 
affecting the administration of the estates of deceased 
debtors, I am of opinion that at all events it is a debt; 
that certainly it is a debt at law, and I think also a 
debt in equity; and that it is a case in which the 
party proving such a debt is entitled to the decree he 
asks for, namely, the administration of the estate. I 
think that the yice-Chancellor of England! s decree is 
right, and that the appeal must be dismissed with costs. 



1850. 



Hirst 

TOLSON. 



LORTON t;. KINGSTON. 



March 7. 



ll^TB. PEARSON now renewed an application, which 
■^""*- had been refused by the Vice-Chancellor of Eng^ 
iand, for leave to serve a Defendant out of the juris- 
diction in Ireland^ with the copy of an amended bill 
binder the 23rd Order of the 26th Auffust 1841. 

By the 2 & 3 Will 4. c. 33., the Court may order 
service of subpcena and all subsequent process on De- 
fendants in ^y part of tiie United Eangdom ; and by 

the 



The Lord 
Chancellor 
refused to 
make an order 
for the service 
of a copy of 
the bill, under 
the terms of 
the 23rd Order 
of the 26th 
Augtut 1841, 
upon a De- 
fendant in 
Ireland. 
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LORTON 

9. 

Kingston. 



the 3 & 4 Vict c. 94.^ the Court is empowered to make 
alterations in the forms of writs &c.j and in the pleadings 
and practice of the Court. 

The question wa8« whether the terms of the 23rd Order 
of the 26th August 1841 were comprehensive enough to 
authorise the service of the copy of the bill on a De- 
fendant out of the jurisdiction. 

The Lord Chancellor said, that the Act of Par- 
liament (2 & 3 Will 4. c. 33.) only authorised the service 
of a subpcBna on a Defendant out of the jurisdiction, 
and that the general orders of the Court did not pro- 
vide for such a case as the present ; and refused the 
motion. 



January 31. 
March 9. 

Practice as 
to enforcing 
answers from 
husband and 
wife where 
the latter is 
living separate 
from her hus- 
band and out 
of the juris- 
diction. 



NICHOLS V. WARD. 

TN thb case William Ward and Frances his wife 
were Defendants to a foreclosure suit in respect of 
the separate property of Mrs. Ward. W. Ward was 
duly served on behalf of himself and wife with a stdn 
pcena to appear and answer. He appeared for himself 
only, and the Plaintiff entered an appearance for the 
wife. On the 24th December 1849, W. Ward, who 
defended in formd pauperis, put in a separate answer 
for himself only, his wife having gone out of the juris- 
diction subsequently to the appearance being entered 
for her. 



On the 12th January 1850, the Plaintiff moved before 
the yice-Chancellor Wigram to take thb answer off the 
file for irregularity, on the ground that W. Ward ought 

to 
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B obtained an order for his wife to answer sepa- 

Upon this motion his Honor made an order, 

isband not opposing, that F. Ward, the wife, 

be at liberty to answer separately from her 

id. 



1850. 




I Plaintiff (who had not taken an office copy of 
iswer) now moved to discharge the order of the 
Chancellor, and also to take the answer off the file 



terms of his original motion. 



Baggallay, in support of the motion, contended, 
lie answer put in by the husband was irregular, 
at the Plaintiff was entitled to have it taken off 
e, in order that when the proper time came he 
attach the husband for contempt. He referred 
ase of Steele v. Plamer (a) as shewing that W, 
coidd not safely be attached for want of answer 
the present irregular answer remained on the file 
Court. 



t LoBD Chancellor. If the husband were in 
ipt for not putting in a joint answer, his putting 
parate answer for himself only would not discharge 
If the wife did not choose to answer, the contempt 
not be cleared, and the husband would not gain 
dng by the order made by the yice-Chancellor. 

This 



11 this case (before the 
Chancellor February 8. 
he husband was in con- 
r want of the joint answer 
slf and wife, and a writ of 
tttion was issued against 
ie then put in a sepa- 
iwer, without obtaining 
rious order enabling him 
this course, and moved 



to be dischai^d from his con- 
tempt. The Yice-Chancellor 
Kmghi Bruce made an order 
accordingly ; and on a motion 
to discharge this order, the Lord 
Chancellor refused to interfere, 
on the ground that the Plaintiff 
had taken no step to get rid of 
the irregular proceeding, and 
had therefore adopted it. 



us 
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>NicBOLe 
Waii©. 
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This order was made in the absence of the wife» aad 
in no way prevents the Plaintiff putting the hnsfaasd 
in contempt If the answer is taken off the file* and tht 
husband then comes to the Court for an order he will be 
right.] 

"Mjc.JBeak, contrh, submitted that the motion was 
premature, the time for putting in the joint answer not 
having actually expired. 

Mr. Baggallay^ in reply, stated that he should be 
satisfied if the order of the yice-Chancellor were dis- 
charged, and the rest of the motion allowed to stand 
over in order to ^ve the Defendant an opportunity of 
making a fresh application to the Vice-Chancellor. 

The LoBD Chancellor considered this to be a 
proper course to be adopted, observing that the order 
of the Yice-Chancellor was useless to the Defendant. 



It was, therefore, by the consent of both parties or- 
dered, that the order of the Yice-Chancellor should be 
discharged, and that the rest of the motion should stand 
over until the third seal after the present term, with 
liberty for the Defendant W. Ward to take such pro- 
ceedings as he might be advised to clear bis contempt 
in answering separately, the Plaintiff by his counsel 
undertakiug not to sue out any process of contempt 
against the Defendant W. Ward in the meantime. 



March 9. In conscqucnce of the above Order, the Defendant 

W. Wardy on the 7 th March 1850, moved before the 

Yice-Chancellor Wigram^ that the Defendant Franem 

Ward might be ordered to put in a separate answer, 

and that he W. Ward might not be in any manner 

responsible 
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ble for any neglect or refusal to put in such 
nor liable to any attachment or process in con- 
e of such neglect or refusaL 

a the motion came on before the Vice-Chancellor, 
ntifF's counsel having objected that notice of the 
had not been duly served on Frances Ward, his 
without determining that question, made an 
bat the Defendant IF. Ward should not be in 
aner responsible for any neglect or refosal on 
; of his wife to put in a separate answer, nor be 
) any attachment or process in consequence of 
;lect or reAisal. 

Saggallay now moved before the Lord Chancellor 
the motion finally disposed of, and stated that, 
g the last-mentioned order made by the Yioe- 
Uor to be regular, the Pluntiff was not desirous 
ig any further objection, his only object being to 
in such a position as would enable him to except 
answer of W. Ward, if upon examination it 
:am out to be insufficient. 

nsequence of this statement, and by agreement 
i the parties, it was arranged, with the [sanction 
Lord Chancellor, that the time for excepting 
run from the present day, and that no further 
lould be made on the motion, {a) 

lis form of Order was was to make the answer bear 
^ adopted, instead of date as of the 9th Mtwch, 
inally proposed, which 



14» 
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— Leave was subsequently granted by the Vice-Ghancellor, 
otion of the Plaintiff, to serve Frances Ward in the I$le of 
1 a notice of motion to put in an answer to the Plaintiff's 
ate from her husband. On the 1st May 1850» the motion 
\y and an Order obtained accordingly. 
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Jlfoy 27. 



FAIRBURN t;. PEARSON, (a) 



The Lord 
Chancellor 
refused upon 
motion to 
appoint a 
receiver of a 
partnership, 
where the 
question 
raised was, 
whether the 
partnership 
had been dis- 
solved; but 
directed an 
issue to tiy 
that fact. 



npHIS was a motion by the Defendant to discharge 
-*• order made by the Vice-Chancellor of England fo: 
the appointment of a receiver and manager in a suit fa 
the dissolution of a partnership. 

The bill alleged that the partnership in question w; 
a partnership at will, and had been determined b 
notice in February 1850^ and prayed a declaration a 
cordlngly. The evidence consisted of conflicting affi 
davits upon the point, whether the partnership was 
partnership at will or for a term of twenty-one 
the Plaintiff contending for the former and insisting o: 
the fact of the dissolution. 






Mr. RoU and Mr. Toller ^ for the Defendant, and i 
support of the motion, referred to a case before Lo 
JEldon, of Goodman v. Whitcomb (i), and cited the fol 
lowing passage from the judgment as shewing that th 
Court would not appoint a receiver unless it was cl 
that a dissolution of partnership must be declared : 
*' This is a bill filed for the purpose of having a dissolu 
tion of the partnership declared, and if the Court 
now see that that must be done, it follows very much ot^ 
course that a receiver must be appointed ; but if th 



(a) This cose was heard by 
the Lord Chancellor at his pri- 
vate residence, but the reporters 
ave been kindly furnished with 




the means of giving the aboi 
report, 
(ft) IJ.^W. 589. 
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case made stands in such a state that the Court cannot 
see whether it will be dissolved or not, it will not take 
into its own hands the conduct of a partnership, which 
only may be dissolved." 
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Fairrurn 

V. 

Pearson. 



[ The LoBD Chancellor. The word " must " is to 
be taken with some allowances. Every case is to be 
governed by its own circumstances.] 

Mr. t/". Parker and Mr. H. Prendergast^ contra. 

The Lord Chancellor was of opinion that the 
question could not be decided on the present motion ; 
and, acting on the principle laid down in Peacock v. 
Peacock (a), directed an issue, to be tried at the next 
Yorkshire assizes, the terms of such issue to be, whether 
on the 11th February 1850 (the day after the service of 
the notice of dissolution) any partnership was subsisting 
between the Plaintiff and the Defendant. 

(a) 16 Vei. 49. 



Vol. II. 
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BETWEEN 

May 30. JOHN GRAHAM, on behalf of himself and all other 

the Shareholders or Proprietors of Shares in the 
BIRKENHEAD LANCASHIRE and CHES- 
HIRE JUNCTION Railway Company, except 
such as are Defendants hereto - - Plaintiffs. 

AND 

The BIRKENHEAD LANCASHIRE and CHES- 
HIRE JUNCTIONRailway Company, and JAMES 
BANCROFT, WILLIAM BALLENY, RICH- 
ARD BRYANS the Younger, CEPHAS HOW- 
ARD, WILLIAM GIBB, ISAAC TAYLOR, 
EDWARD TOOTAL, and JAMES BROWN 
when within the Jurisdiction, and PETER CAT- 
TERALL, JOHN ROGERS, and HENRY 
THOMAS HOPE - - Defendants. 



The Directors ^THHIS was an application by the Defendants to dis- 
Company^*^ solve an injunction granted by the Master of the 

with the con- Rolls on the 27th May 1850, in the terms hereinafter 
majority of mentioned. The following are the facts of the case, so 

the share- f^r as material to the points referred to in the judg- 
holders, on p t -r t /^i n » ^ 

finding the ment of the Lord Chancellor, 
orifpnal un- 
dertaking im- , 
practicable In 1837 the Chester and Birkenhead Railway Com- 

^onsSa"" pany, which was formed for the purpose of making a 
small portion railway from Chester to Birkenhead^ obtained their Act 
wo4s. On ^^ Parliament, under which powers were conferred on 

an application the Company of making certain lines and works, and of 
by an indi- . . 

vidual share- raismg 

holder on be- 
half of himself and the other shareholders for an injunction to restrain this pro- 
ceeding, the Court refused to interfere, on the ground of the acquiescence of the 
Plaintiff, and also that the other shareholders had for eighteen months previously 
to filing the bill known, or had had the means of knowing, the acts complained of. 
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raising and borrowing money for this object. The 1850. 

Company completed their works, and fuUy exercised ^^*^^ 

the powers of borrowing conferred upon them. v. 

The 
, Birkenhead 
The Birkenhead Lancashire and Cheshire Junction Lancashire 

Railway Company, by certain Acts of Parliament, ^"JiS"^"^*" 
namely, the " Birkenhead Lancashire and Cheshire Railway 
Junction Railway Company's Act, 1846," and the '^^' 

" Birkenhead Lancashire and Cheshire Junction Devia- 
tion of Main Line Act, 1847," obtained powers for 
making a railway from the Cfiester and Birkenhead'RsaU 
way to the Manchester and Birmingham Railway, with 
certain branches therefrom, the shares of the Company 
being fixed at 45,000, of 337. 65. 8d each. The Act of 

1846 contained a provision enabling the Company to 
borrow money on mortgage or bond to the extent of 
500,000£, but no part of such sum was to be borrowed 
until the whole of the capital of the Company should 
Lave been subscribed, and one-half thereof actually paid 
up. The lines and works thus authorised to be made, 
exclusive of a certain portion of the line by the Act of 

1847 directed to be abandoned, extended a distance of 
forty-six miles, and were intended to open a direct and 
independent communication between Birkenhead and 

Chester and Manchester and Stockport and the other 
manufacturing districts in tliat neighbourhood, the object 
l>eing to establish such communication between the said 
manufacturing districts and the port of Birkenhead. 

In the year 1847, an Act was passed for incorporating 
the Chester and Birkenhead Railway with the Birken^- 
head Lancashire and Cheshire Junction Railway ; and 
l>y this Act, shares of 27/. 10^. and 22/. each were 
created for the purpose of being allotted to the share- 
liolders in the former Company, and the shares of 
^3/1 6^. Sd, in the latter Company were reduced to 31/.^ 
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the holders of these three different classes of shares' 
being entitled to share pari passu with each other, in 
proportion to the amounts paid up. The provisions of 
this Act were carried out, and the two Companies were 
united into one accordingly. 

On the 1st January 1847, the Birkenhead Lancashire 
and Cheshire Junction Railway Company entered into 
a contract with Thomas Brassey, by which he agreed 
to execute certain portions of their works, such works 
to be completed in November 1848. Brassey com- 
menced the works accordingly, but in September 1847 
the Directors of the Company, in consequence of 
pecuniary difficulties, suspended all the works then in 
progress, Brassey being willing to allow the works to 
be aban^loned upon condition of being paid for all 
works actually executed, and the cost of plant, &c. 
employed. The works of the Company remained sus- 
pended from October 1847 to March 1849. 



In January 1848, the Directors applied to the Com- 
missioners of Railways for an extension of the time for 
exercising their compulsory powers of taking land ; but 
having subsequently ascertained that the execution of 
the whole of the lines and works originally contem- 
plated was impracticable, they intimated the same to 
the Commissioners, and in consequence no warrant for 
the extension of time was issued. The Directors then 
determined to apply to Parliament for power to abandon 
the lines and works originally contemplated, with the 
exception of those between Chester and Lower Walton, 
This portion comprised an extent of not more than 
seventeen miles, of which about ten miles only was of 
the main line between Birkenhead and the manufac- 
turing districts. The Directors further determined 
that this railway from Chester to Lower Walton should 

communicate 
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3ommunIcate with the London and North Western Kail-* 
(vaj, the expense of this communication being estimated 
\t 450,000^1 On the 25 th November 1848, a resolution 
was passed, after some opposition, at a special meeting 
of the shareholders of the Company, authorising the 
Directors to carry the intended plan into effect. In 
February 1849, the Directors accordingly procured a 
bill to be introduced into Parliament for the purposes 
proposed, but in consequence of the opposition of cer- 
tain of the shareholders, and alterations which were 
thereupon made in the bill, they ultimately, with the 
sanction of a resolution come to by a majority of the 
shareholders of the Company, abandoned its further 
prosecution. 
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On the 10th February 1849, the Directors made a 
call of 10/. per share on each of the 31/. shares; and 
on the 26th June 1849, the Company's compulsory 
powers of taking knd under the Act of 1846 expired. 



In August 1849, some of the shareholders filed a bill 
{Irving v. Bancroft) against the Directors to restrain 
them from making the railway from Chester to Lower 
Walton only, and on the 10th August 1849 moved be- 
fore the Vice-Chancellor of England for an injunction 
accordingly ; but on the undertaking of the Company 
" to complete the railway and works according to the 
Birkenhead Lancashire and Cheshire Junction Railway 
Act 1846, and the subsequent Act, Deviation Line 
1847, and the Amalgamation Act, and if necessary for 
that purpose to apply to Parliament," the motion was 
ordered to stand over. The Plaintiffs in this suit not 
having paid the call of 10/. made in February 1849, 
their shares were in December 1849 declared forfeited, 
and the further prosecution of the suit was thus 
stayed. 

L 3 On 



150 



CASES IN CHANCERY. 



1850. 

Graham 

V. 

The 

Birkenhead 

Lancashire 

and Cheshire 

Junction 

Railway 

Company. 



On the 19th January 1850, at a special meeting of 
shareholders of the Company, a resolution was passed 
for borrowing 200,000/.; and on the 23rd January 
1850 the Directors made further calls, viz. of 2/. on the 
22L shares, and 3/. on the 31/. shares. At this time, 
one-half of the amount of the capital of the Company 
had not been paid up as required by the Act of 1846. 

On the 9th February 1850, P. W. Dumvile one 
of the shareholders of the Company, on behalf of him- 
self and all other the shareholders in the Company 
except the Defendants, instituted a suit against the 
Company and the Directors for a similar purpose to the 
suit now under discussion. The Company on the 16th 
February 1850 demurred to this bill for want of 
equity and parties ; and on the 2nd March 1850 the 
demurrer was overruled by the Master of the Bolls, 
with costs. The Plaintiff Dumvile then gave notice of 
a motion for an injunction, but this never came on to 
be heard in consequence, as it was alleged, of some 
private arrangement or compromise entered into with 
the Directors ; and on the 23rd March 1850 the bill 
was, by consent, dismissed. 

It appeared that none of the shareholders of the Com- 
pany paid the calls of 2/. and 3/. made in January 1850; 
and further, that a large number of shares in the Com- 
pany had at different times been forfeited, such for- 
feitures being imconnected with the matters now in 
dispute. 



On the 4th May 1850, John Graham^ who was a 
holder of seven shares of 31/. each and who had paid 
the call of 10/. made in February 1849, filed the 
present bill against the Company and the Directors. 
The bill set out thS several facts above mentioned; 

and 
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and in reference thereto contained, among other 
matter, statements to the following effect: — that the 
calls made and payable previously to the Directors en- 
tering upon the plan of making the Eailway from Chester 
to Lower Walton only, were sufficient to answer the 
liabilities of the Company, including the works actually 
executed by Brasset/ : — that one of the objects of the 
Directors was, to abandon all the lines and works ori- 
ginally contemplated, except the line between Chester 
and Lower Walton, in favour of the London and North 
Western Railway Company; and that, in May 1849, 
they entered into an agreement with the London and 
North Western Railway Company for that purpose : — 
that, at the time when the compulsory powers of the 
Company for taking land expired, the Directors had 
taken no steps for the purchase of land, except for the 
Railway between Chester Rnd Lower Walton: — that the 
Directors never made any application to Parliament for 
additional powers according to their undertaking in 
Irving v. Bancroft ; and had abandoned all intention of 
applying for and obtaining any Act: — that the Directors 
continued to proceed with the construction of the Rail- 
way from Chester to Lower Walton only, and in ap- 
plying the capital and funds of the Company for that 
purpose, and had determined not to construct, or at- 
tempt to construct, any other portion of the works; 
and that under the circumstances, including the fact of 
(he large number of shares which had been forfeited, 
it had become and was impracticable for the Company 
to construct the lines and works as authorised and 
required by their special Acts : — that the calls of lOt 
2U and 3/. respectively, had been made exclusively for 
the illegal purpose of providing funds for constructing 
the proposed Railway from Chester to Lower Walton 
only ; and that neither of such calls had been made or 
was intended for the purpose of applying the proceeds 
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towards making and completing the entirety of the 
lines and works authorised by Parliament, or for any 
other lawful purpose of the Company : — that in con* 
sequence of the institution of the suits by Irving and 
Dumvile respectively, the Plaintiff and the other share* 
holders who disapproved of the proceedings of the 
Directors had been induced to refrain from instituting 
proceedings against them ; and that the Plaintiff had 
only within a few days learnt the fact of the arrange* 
ment between the Company and Dumvile : — that on the 
1st January 1850, all the proprietors of all classes of 
shares became entitled to share the profits of the Com* 
pany equally, in proportion to the amounts actually 
paid up on their shares : — that the Defendants threat* 
ened and intended to forfeit the shares of the FlaintiflT 
and others for non-payment of the calls of 2/. and ZL 
respectively : —that the proprietors of the 27/. 10*. shares 
had no interest in requiring any further calls to be 
made or paid up on the 31/. shares and 22/. shares re- 
spectively or any of them, except for the lawful pur- 
pose of such further calls being applied in making and 
constructing the whole of the lines and works as autho- 
rised by Parliament, or for some other lawful purpose 
of the Company : — that the Defendants intended to 
bring actions against the Plaintiff and others, to enforce 
the payment of the calb of 2/. and 3/. respectively. 



The bill, — after submitting that it was not within the 
powers of the Company, or of the Directors, to make 
the proposed Railway from Chester to Lower Walton 
only, or to apply any part of the capital or funds of th^ 
Company for that purpose, or any otherwise than for* 
the making and completing the whole lines of railways 
and works of the Company in pursuance of the powers 
vested in them by the special Acts, or to make or' 
enforce the payment of any calls upon the shareholde 
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of the Company, with the view to apply the proceeds 1850. 
of such calls in or towards the construction of the pro* 
posed Railway from Chester to Lower Walton only, or any 
otherwise than for the purposes authorised by the Com- r,« Jt^Hg^D 
pany's special Acts, — prayed, that it might be declared Lancashirk 
that it was not within the powers of the Company, or "junctiow 
of the Directors thereof on behalf of the Company, to Railway 
make the proposed Railway from Chester to Latoer 
Walton only, or to apply any part of the capital or 
funds of the Company in or towards the construction 
of the Railway from Chester to Lower Walton only, or 
any otherwise than for the purpose of making and com* 
pleting the several lines of railway and works of the 
Company in pursuance of the powers vested in them 
by the special Acts of the Company, or to make or 
enforce the payment of any calls upon or by the share* 
holders of the Company or any of them, or to raise 
by mortgage debentures or otherwise any monies on 
behalf of the Company, with the view to apply the 
same in or towards the construction of the proposed 
Railway from Chester to Lower Walton only, or any 
otherwise than for the purposes authorised by the said 
special Acts ; and that it might be declared that the sum 
of 200,000/. could not at present be legally borrowed by 
the Company ; and that the Defendants the Directors 
might be decreed to indemnify and save harmless the 
Company and the funds thereof from the consequences of 
the aforesaid illegal acts and proceedings of the Directors, 
and from all losses and expenses which had been or should 
be incurred or sustained by the Company by reason or 
means thereof, and particularly in respect of all such 
sums which since the said works were resumed in March 
1849, had been expended in or towards constructing 
the Railway from Chester to Lower Walton ; and that 
the Company and the Directors might be respectively re- 
strained from making or continuing to make the proposed 

Railway 
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Bailway from Chester to Lower Walton only, and from 
applying any part of the capital or funds of the Com- 
pany in or towards the construction or completion 
of the said Bailway from Chester to Lower Walton 
only, or any otherwise than for the purpose of making 
and completing the entirety of the said lines of rail- 
way and works of the Company in pursuance of the 
X)owers vested in them by the special Acts of the Com- 
pany, or which might thereafter become vested in the 
by Act of Parliament, and also from borrowing the su' 
8um of 200,000/. or any part thereof, or executing an 
mortgages or debentures imder the common seal of th< 
Company in respect thereof, and also from making an 
further call or calls, or enforcing the payment of th 
said several calls of 2/. and 3/., or either of them, upo 
or by the shareholdera of the Company or any of them^^ 
with the view to apply the proceeds of such calls or any^ 
of them, or such monies or any part thereof respectively, 
in or towards the construction or completion of the pro* 
posed Bailway fi-om Chester to Lower Walton only, or 
any otherwise than for the purposes authorised by their 
said special Acts, and also from forfeiting or giving any 
notices or notice to forfeit the shares of the Plaintiff 
and the other shareholders in the Company or any of 
them respectively for non payment of the said calls or any 
further call to be illegally made as therein mentioned, 
and also from commencing or prosecuting any action or 
actions at law against the Plaintiff for or in respect of 
the sidd matters in the bill mentioned or any of them. 



On the 4th May 1850 the Plaintiff gave a notice o 
motion before the Master of the Bolls, in the terms ( 
the prayer of the bill, for an injunction to restnun tl 
Directors from making a railway from Chester to Lou 
Walton only, and from applying the capital and fur 
of the Company to any other purpose than complet' 
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the entirety of the lines and works^ also from borrow- 
ing the 200>000/., and making any further calls^ or 
enforcing by forfeiture or otherwise the payment of 
the calls of 2L and 3/., and also from forfeiting or 
giving notice to forfeit the shares of the Plaintiff and 
the other shareholders for non-payment of the said calls 
or any further call. 

This motion came on to be heard before the Master 
of the Kolls on the 22nd May lS50y afBdavits being 
filed on both sides; and, on the 27th May I860, his 
Lordship granted an injunction according to the notice 
3f motion, except that, as to monies to be raised, the 
injunction was to restrain the raising except for the 
purpose of paying off loans, and that, as to the calls (the 
last clause of the notice of motion being struck out), 
it was provided that the injunction should not extend 
to restrain the Company or the Directors from making 
sails or enforcing payment of those already made, for 
the purpose of paying any debts or liabilities of the 
Company other than debts or liabilities contracted since 
the bill filed, or (without prejudice to any question in 
the cause) for the purpose of paying Brassey in respect 
of any works done before the bill filed. 

From this decision the Defendants appealed to the 
Lord Chancellor, (a) 

Mr. Bethell, Mr. Roupelly and Mr. Glasse, in. support 
of the appeal motion. 
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Mr. B. Palmer and Mr. //. W. Cole, for the Plain- 
tiff, in support of the injunction. 

The 

(a) This case was heard before the Lord Chancellor at his 
private residence. 
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The cases of Cohen v. Wilkinson (a) and Blakemore 
V. TIu Glamorganshire Canal Navigation (A) were cited 
in the course of the argument. 

Without calling for a reply, 

The Lord Chancellor. 

I feel great difficulty and anxiety on this matter, 
because imdoubtedly the principle laid down in the 
cases that have been referred to is one to which 1 
must adhere ; nor do I see any gi*ound for departing 
from the principle on which they have proceeded, 
namely, that parties who have subscribed their money 
for one purpose, are not to be told that the Directors 
or a majority of the Company are of opinion that it 
would be very advantageous to employ it on another. 
The difficulty, however, which I feel in this case is, 
whether the interference by way of injunction, which 
is the mode in which the Court exercises its jurisdic- 
tion to enforce an equity, is not counteracted by a 
counter equity on the other side ; for in many of these 
cases the interposition of the Court may produce the 
greatest possible injustice if the parties have not ap- 
plied in time, but have permitted things to get into 
that state which makes the injunction not only a pro- 
ceeding not enforcing an equity, but calculated to 
inflict great hardship and injustice. 

Now what are the facts of this case ? I do not mean* 
to go into a detail of dates, but it is clear that long ago 
every shareholder who took the trouble to inform him-^ 
self of the state of the property in which he had em- — 
barked, must have been aware that the whole schema 
could not be carried out. This was distinctly knowi:^*— 



\m: 
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in November 1848. Now the moment it was known 
that the whole scheme could not be carried out, the 
question arose whether the party who subscribed his 
money did or did not acquiesce in its being applied to 
cany out the works so far as the money would go. 
A considerable period of time has elapsed since that 
knowledge came to the Plaintiff, and to every one of 
the parties who are represented by him in this suit ; 
and for this purpose it is immaterial whether they have 
paid their calls or not. From November 1848 down to 
the time when the bill is filed, the Company, knowing 
they could not go on with the whole works, proceed to 
carry them on to a certain extent, lay out large sums 
of money, and of course come under liabilities in so 
doing. Was it not then the duty of those who meant 
to dispute this course of proceeding, to make an appli- 
cation at once to a court of equity to prevent it ? It 
seems to me that any member knowing that the Com- 
pany intended in the then state of their finances to 
go on with the works as far as they could, and not 
making such an application, thereby gave rise to a 
new equity agunst himself depriving him of the right 
to prevent the Company from doing that which was 
contrary to the general rights of the shareholders. It 
is said, however, that there was a bill filed by Dummies 
but that led to a compromise and can in no way affect 
the question. This case differs from any which has 
hitherto come before me ; for in Cohen v. Wilkinson (a), 
which has been referred to, that sort of acquiescence 
did not exist which is found here. 
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Mr. Beihelh If your Lordship will forgive me for 
interposing; — In Cohen v. Wilkinson your Lordship 
expressed the very same view which you are now 

taking : 

(a) Ante, Yo\.l. p. 461. 
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taking : the statement in the Report is (a), '^ His Lord- 
ship concluded by observing that the only part of the 
casa about which he entertained any doubt was the 
allegation at the bar, though nowhere apparent in 
the bill, that the Plaintiff had been aware of and had 
acquiesced in the substituted undertaking. The Plain- 
tiff's counsel then stated that this was the first time 
that such an allegation had been made, and that it was 
entirely unfounded. The Lord Chancellor thereupon 
ordered the appeal motion to be dismissed with costs." 
And in another report of the same case, your Lordship 
is reported to have said, on the same point, *' As there 
is no evidence of such alleged acquiescence, I must 
discharge the ilppeal motion with costs." 



The Lord Chancellor. 

That would be the equity between the parties, be- 
cause if those who have the management of the affairs of 
others depart from the regular course, and there is an 
acquiescence, the parties interested who have so ac- 
quiesced cannot afterwards complain. This creates the 
difficulty on the part of the Plaintiff in the present 
case in associating himself with the whole body of 
shareholders ; for at all events it is an answer to those 
on whose behalf the Plaintiff sues, and it appears to 
me that the Plaintiff himself has not removed the bar 
to the interference of the Court which arises from hi» 
own acquiescence. He knew what was intended in. 
November 1848, and again when the Company endea^ 
voured to get the authority of Parliament to carry ouf> 
part of their plan. It was their wish and intention U^ 
get the authority of Parliament, but having failed t(^ 
obtain it, they went on with the works, thereby an- 
nouncing to all concerned, that, although they had not> 

obtained 

(a) Ante, Vol L p, 487. 
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obtained the sanction of Parliament, ihej should pro- 
ceed with the works, trusting to the acquiescence or the 
approbation of those who were interested in making 
the most of the property which they had acquired. 

A great deal of care and discretion is always re- 
quired in administering the jurisdiction of the Court 
in questions of injunction arising in cases of this sort. 
The object is to protect the interests of the parties ; 
and whatever the situation of the parties may be, if 
the Court sees clearly that its interference, instead of 
protecting their interest, will tend to the ruin of the 
great body of those concerned, it will be very cautious 
in exercising its jurisdiction. Seeing that the works in 
the present case have proceeded as they have for some 
time, seeing the large expenditure that has been made^ 
considering the nearness of the completion of the works 
and the comparatively small sum that will be required to 
complete them, how can it be supposed that any body 
having a legitimate interest in the ultimate realization of 
profit from the works to be carried on, could derive any 
benefit from the injunction which has been granted ? 
If the injunction is continued, the result must be not 
only the loss of all the money that has been expended, 
but of the entire property : there will be an end of tho 
concern, and every shareholder will lose the whole of 
his money. That is a consequence which the Court 
would be sorry should result from any Order it might 
make ; and I do not feel disposed to administer an equity 
from which such a consequence is likely to ensue. 
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But, on the other side, there is danger of permitting 
money to be laid out in a manner which originally was 
not contemplated by the Acts of Parliament. The 
question then is, whether those who are now complain- 
ing and suing in respect of their interest in this money, 

have 
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have bj their course of conduct precluded themselTC 
from coming to a Court of Equity to keep the Com^ — 
pany strictly to that which was originally their right=^ 
under the Act. Assuming, however, that the parties 
knew, as they must have known, what the course o£ 
proceeding was, I consider that by not coming earliec 
they have precluded themselves from asking for the 
exercise of the extraordinary jurisdiction of this Court. 
On that ground, therefore, although it may be a mati 
of extreme delicacy with regard to cases that have 
been decided and which may hereafter arise to sa] 
what acquiescence is, I must refuse to interfere b] 
injunction in this case. 



Looking, however, to the facts now before me, whe: 
I find knowledge accessible to the Plaintifi^, and p 
bably possessed by him, as to what must be the resul 
the failure of the original plan not arising from ace; 
dent or any other cause that could be remedied, b 
being an actual failure caused by the state of 
money market which placed the finances of 
Company in a position that rendered it hopeless 
the whole scheme could be carried out, I must say 
was the duty of the Plaintiff, as soon as there was 
manifestation of intention on the part of the 
to carry on a work, which work must of necessity 
of less extent than that originally contemplated, to ha 
enquired into the matter, and, if necessary, to ha 
applied and obtained the decision of a Court of Equi 
on the subject. 

Besides this, it has not been suggested what possi W 
remedy there could be for the expenditure that h 
been made. If the whole work were now stopped, 
•if, after the large sum already laid out, the works we 
never to be completed, ruin might be entailed upon. 
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great many people, without the least possibility of good 
arising to any one. It is also to be considered that 
those whom the Plaintiff represents, or some of them 
at least (although it may not be owing to their failure 
in particular calls that the work cannot be carried on 
to the full extent), are still defaulters in paying calls ; 
and that as a body a large sum is due from them, which 
creates or tends to create the difficulty that is supposed 
to ^ve rise to the jurisdiction of the Court 
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Therefore, without feeling at all confident that the 
Master of the Bolls is not right in the conclusion to 
which he has come, I am bound to exercise the best 
discretion I can in reviewing his opinion ; and upon 
the ground of acquiescence, I consider that the grant* 
ing of the injunction is acting too stringently on an 
admitted rule. No doubt that rule should be acted 
upion in cases where it is properly applicable, but it 
must be mitigated and confined within those limits 
which the rights of the parties require. I decide 
nothins but that I think the circumstances of this case 
are such as to preclude the Plaintiff from calling for 
the interposition of the Court, and that, therefore, the 
injunction must be dissolved. 

Mr. R, Palmer. Your Lordship has not adverted 
specifically to that part of the injunction which applies 
to the loan of the 200,000/. 



The Lord Chancellor. 

It does not appear that the money has been bor- 
rowed, and it is said that there is no intention of bor- 
rowing it. If, however, such an intention were mani- 
fested, I should grant an injunction. Therefore, under 
the present circumstances, and on the ground that one 

V0L.IL M half 
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half of the capital is not paid up as the Act requires, 
I shall continue the injunction to that extent, for it 
eannot hurt any body. 

Mr. Bethelly referring to the 40th section of the 
8 VicL c. 16., submitted that the injunction was un* 
necessary, inasmuch as one half of the capital not 
having been paid up, it was impossible for the Com- 
pany to borrow. He also asked for the costs of the 
application. 



The Lord Chancellor, however, continued the in- 
junction as to the 200,000/. until one half of the capital 
had been paid up ; discharged the order of the Master 
of the Bolls as to the other points ; and made no order 
as to costs. 
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June 25. 
AUD 

In the Matter of the Act 6 & 7 Will 4. e. 79. 

T TNDEB compulsoiy powers for that purpose con> Before TV 
^ tained in the Act 6 & 7 WiU. 4. c. 79., the Cor- ^?^ ^°"- 
poration of the Trinity House purchased the Skerries Lord Lano« 
Lighthouse from the family of the Plaintiff and other Mn Baron 
parties, for the sum of 444,984/. lis. J. Jones, the Rolfb. 
Plaintiff's uncle, was entitled to two thirds of this sum, T**® Corpora- 
and, hj his will, he devised the same in strict settle- TVtni/y House 
ment. The Plaintiff, an infant, was tenant for life of "^^^ ®™\ 

powered by 
a moiety of the testator's interest in the purchase-money, the Act 6 & 

which interest was represented by a sum of 141,660/. 10*. IJ^^^'^^^^* 

Consols, which was carried to an account, ** Ux parte lighthouses; 

the Corporation of the Trinity House and John Jones,^^ rected that all 

the reasonable 
costs charges 

The 28th section of the Act 6 & 7 fVilL 4. c. 79. and expenses 

enacts, — that where by reason of any disability or in- Jh/!J^cT^e- 

capacity of the person entitled to the lighthouse, the money should 

purchase-money shall 1^ paid into the Bank oiEngland, ^y^^ Corpora^ 

the Court may order ** all the reasonable costs charges ^^^ • H«W» 
, ^^ -. i 1 1 . t in the absence 

and expenses attending such purchase, or which may of any proof 

be incurred in consequence thereof, and also of the in- ^^^? attempt 

^ \ to throw ex- 

vestment of the purchase money in real or Govern- pense upon 

ment securities, and likewise the reinvestment of such J. ® k„T«'S!I 

' tion by an im- 

purchase money or the Grovemment and real securities proper exer- 

purchased therewith in the purchase of houses build- power of re- 
ings lands tenements and hereditaments as hereinbefore investment, 

that there was 

mentioned, together with the costs charges and ex- no limit to the 

penses of obtaining the proper orders and of the other n**™^*" <>/ 
* o 4 IT ^ separate lo- 

proceedings vestments, for 

the costs of 

which the Corporation were liable. 

M 2 
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1850. proceedings for such purposes, and of the payment of 
, ^ the dividends and interest of the said Government or 

Jones 

V, real securities and of the payment of the principal of 

Lewis. ^]^q g^^jj purchase money and of the Government or 
real securities purchased therewith out of Court, to be 
paid by the said Master Wardens and Assistants, and 
the said Master Wardens and Assistants shall from 
time to time pay such sums of money for such purposes 
as the said Court shall direct, out of the monies applica- 
ble to the purposes of this Act." 

In 1846, 96,000/., part of the above sum of 
141,660/. lOs, Consols, was Isud out in the purchase of 
certain property in the county of Cardigan^ and in the 
same year a further sum of 12,000/. was in like manner 
laid out in the purchase of other and adjoining property. 
The Corporation of the Trinity House paid the costs 
of both these purchases. In 1848, a further sum of 
4000/. was invested in the purchase of another estate 
adjoining those previously purchased; and on the 15th 
August 1849, a further sum of 15,500/. was similarly 
invested. On a petition by the Plaintiff to confirm the 
Master's report approving of these last two purchases, 
the Vice-Chancellor Knight Brtice disallowed the costs, 
observing that the line must be drawn somewhere; 
that in the present case the Corporation had piud the 
costs of two reinvestments, which, in his opinion, was 
sufficient ; and that although it might be the most rea- 
sonable and advantageous course for a landowner cir- 
cumstanced as the infant was, to concentrate his pro- 
perty by successive purchases of adjacent fields, yet that 
the parliamentary purchaser ought not to be saddled 
with the costs of such reinvestments. 

From this decision the Plaintiff appealed to the Lords 
Commissioners. 

Mr- 
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Mr* Bacon and Mr. Pitman^ in support of the appeal 
petition, contended, that, in the absence of any thing like 
oppression or vexation in the conduct of those acting 
for the Petitioner, there were no limits to the number 
of reinvestments with which the Company ought to be 
charged. They relied upon the authorities of In re The 
Merchant Tailors^ Company (a), Ex parte Bouverie. (b) 



1850. 




Mr. Loftits Wigram^ contrh^ submitted, that this was 
not a case in which the decision below could be varied 
on appeal, being one in which the Vice-Chancellor 
had exercised a mere discretionary power. He con- 
tended, that the only object contemplated by the pro- 
visions of the Act in question was to place a party 
vrhose lands were taken in as good a situation as he was 
before : that if no limit was to be imposed, there would 
be nothing to prevent reinvestment acre by acre ; and 
that the particular circumstances of the present case 
n^ere such as to have warranted the Vice-Chancellor in 
refusing to give the costs of any reinvestments after 
the first two, the purchase by the Company being of a 
3are rock, quite unconnected with a residence or tend- 
iorial associations. 

Without calling for a reply. 



The Lord Commissioner Lord Langdale. 

There can be no doubt that in this case the Petitioner 
s entitled to such costs as have been reasonably and 
)roperly incurred. The Act of Parliament upon which 
he question arises contains clauses very like those 
vhich are found in many other Acts upon which ques- 
ions of a similar kind have very frequently arisen ; and 
\ believe that in almost, if not in every case, the Court 

has 



(a) I0J9fO9. 485. 



(b) 4 Railufay Casei, 229. 
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has oonndered that it Is to have regard to the imperial 
powers conferred by the Act These powers are ex* 
ercised by taking from a man his property which he is 
unwilling to part with: they take it from him, and 
convert it into money ; and in cases where there are 
limitations of property, the Act directs that the money 
produced shall be reinvested. The present is a case of 
this kind, for I do not find that there b any distinction 
to be drawn between one species of landed proper^ 
ard another. Now it is not to be denied but that the 
direction as to costs may be taken advantage of in such 
a way as to occasion vexatious and unnecessary expense 
to the party on whom the burthen is thrown ; and in 
such a case as that, I have never had the least doubt 
that, if it were made out, the Court would take care that 
the party attempting such a scheme should not be able 
to receive the profit of it, and would direct a restriction 
to be put upon the right which he has under the Act of 
Parliament, and which is to be exercised and put in 
force by this Court. But then a case of vexation must 
be made out ; and the question now is, whether the party 
here has improperly used the power given by the Act 
for the purpose of throwing expense unnecessarily on 
the other party. What, then, are the facts of this 
case ? A sum of 141,000/. is obtained as compensation 
for real property, a lighthouse, and paid into Court 
because of the incapacity of the person to whom it be- 
longed to deal with it The Act of Parliament pro- 
vides, — [His Lordship here read the 28th section.] 



The question really is, are the costs now in dispute 
to be called unreasonable because in reinvesting no 
less a sum than lAlfiOOL, particular sums of money 
not exhausting the whole fund have been invested sepa- 
rately. The first was a sUm of 96,000/., the second 
12,000/., the third 4,000i, and the fourth 15,500/. I 

cannof 
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3aDDbt find that any thing is said to shew that these 
separate investments were made for any improper pur- 
)06e, or to throw the costs on the Trinity House un* 
reasonably. That is not alleged; but it is said the 
nyestment might have been made in two sums^ and 
;hat if the party is only entitled to reasonable costs 
ihaiges and expenses, he ought to be allowed the costs 
\i two transactions and no more. I confess I cannot 
€e that that is or ought to be considered as a general 
xile to be acted on, or that because this is a lighthouse 
a particular species of property), the party is to be 
^uced to the necessity of making the investment in 
wo transactions, or not to have the costs charges and 
izpenses which the Act of Parliament gives him. If it 
ould be made out that the party here had acted merely 
or his own pleasure or amusement, and that he was 
ttempting to throw the expense of thus acting on the 
Trinity House, I should in such a case think that there 
ught to be interference by this Court against him ; 
ut no such case has been made out, and therefore I 
bink the costs in question ought to be allowed. 



1850. 




The LoBD Commissioner Mr. Babon Bolfe. 

I think this case falls within the principle laid down 
Y Lord Langdale, in the case cited from the 10th 
kavan. It is true that in the Act of Parliament in 
lat case the direction was that "all costs" were to 
5 paid, and that it is not so here: it is here "all 
asonable costs;" but I think that is a distinction 
ithout a difference, because " all costs " would in the 
Dguage of the legislature imply all reasonable costs, 
at it was contended that this is a case within the dis- 
etion of the Judge, and not properly the subject of 
ipeaL I do not, however, think that this is so. If the 
ct of Parliament had said that the costs of so many 

M 4 purchases 
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purchases as the Judge should think reasonable should 
be paid^ and the Judge had said that he thought five 
were reasonable, or that six were reasonable, it might 
then be that this Court would refuse to discuss the pre- 
sent question ; but that is not the case here. 

I think the learned Yice-Chancellor has proceeded 
on an erroneous principle ; and I can see no limit to 
the costs to be allowed, except an unreasonable ex- 
ercise of the direction to invest on the part of those 
acting upon it. This is not suggested, and on the con- 
trary his Honor is reported to have said that he sup- 
posed the parties had acted band fide. If that is so, 
and as Lord Langdak remarks the imperial power has 
taken from the individual something which he had 
before and has substituted a sum of money to be re- 
invested, I think the Trinity House must pay all the 
costs of so reasonably reinvesting, otherwise they do not 
put the owner of the property in the same position that 
.he was in before the property was taken from hiuL 
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In the Matter of The MADRID and VALENCIA 
RaUway Company, and of The JOINT STOCK 
COMPANIES WINDING-UP ACTS, 1848 and 
1849. 

Ex parte TURNER. j^^ j ^ 

Ex parte JAMES. -^""^ 26. 

O Y the prospectus of the Madrid and Valencia Rail- A Company, 

•^^ way Company, which was a Joint Stock Com- making a rail- 

pany registered in England and formed for the purpose ^*>' »" Spain^ 

3f making a railway from Madrid to Valencia^ it was the capital of 

provided that the capital of the Company should be propriaTJdtr 

2,400,000/. in 120,000 shares of 20t each; that one Spamghmh- 

third of the shares should be ceded to Spain ; that the conducted by 

locale of the Company should be in that country ; that » Board of 

the Company should be formed on the principle of a London as- 

Compania Anonima agreeably to the commercial code of ^^^^ ^7 * 

1 1 «» . t* i r>i 1111 Committee at 

Spain; that the affairs of the Company should be con- Madrid: 

ducted by a Board of Directors in London^ assisted by JJfs was an 

a Committee at Madrid. English Com- 

pany, and 
within the 
The undertaking having failed and become abortive, provisions of 

some of the shareholders in England were desirous to up Acts. 

wind up the affairs of the Company, and on the 20th . ^" '^^^^ ^® 
'^ *r ^ ' ^ It appeared 

December 1849 the usual order was made by the Vice- that the 
Chancellor Knight Bruce on the separate petitions of ^^1!^ bv'the 

John Turner and Henry James, (one order being made Spanish share- 

i_ Ai- i.*j.' \ holders had 

on both petitions). been returned: 

Held, that 

such & redtic* 

From this order, (which was not actually drawn up), tjon of the 

the Chairman and certain Directors, who were desirous cag^a* was a 

sumcient 

of continuing the Company, appealed to the Lord ground for 

Chancellor. Z'^^^y. 

The 
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1850. The facts of the case and the argument before the 

TT"^"^^?^ Vice-Chancellor are fully reported in the 3rd volume 
Turner. of Messrs. De Gex and Smale*s Reports^ page 127. The 
following brief statement is, however, necessary in order 
to explain one or two matters referred to in the judg- 
ment of the Lord Chancellor. 

By special conditions inserted in a royal ordinance 
of the Queen of Spain authorizing the operations of the 
Company in Spaiuy a deposit was to be made within a 
limited time in a Spanish bank, and another deposit 
was to be made in the Bank of England, which latter 
deposit was to be forfeited to the state of Spain, if the 
deposit in the Spanish bank should not be made. It 
appeared from the evidence that 30,712/1 had been 
accordingly deposited in the Bank of England in the 
name of the Spanish Ambassador. It also appeared 
that the Spanish Directors had discontinued any attempt 
to carry out the purposes of the Company, and had ac- 
tually returned to the Spanish subscribers the amounts 
of their deposits, thus in effect reducing the capital of 
the Company by one third. 

Mr. Russell and Mr. Glasscy in support of the appeal, 
contended that the Company was a Spanish Company, 
and did not therefore fall under the provisions of the 
Winding-up Act. 

[^The Lord Chancellor. Do you mean to say 
that no Company is within the provisions of the Act, 
whose sphere of operation is out of Great Britain. 
This is clearly an English Company, though, like the 
General Steam Navigation and other Companies, it 
operates chiefly out of this country.] 



They - 
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ley further contended, that there was no sufficient 1850. 
lonment of the intended operations of the Com- "J^^^*^^ 



Turner. 



^lie Lord Chaj^gellob. Take the fact to be that 
Qoney of the Spanish subscribers has been returned, 
t be said that the Company is to prosecute the un- 
kking with English capital only.] 

ley also urged that by winding up the Company 
um deposited in the Bank of England would become 
ited 

r. Bacon, Mr. fVelford, and Mr. Logie, appeared for 
y James. 

r. Malinsy and Mr. J, H. Palmer , appeared for John 

le Counsel for H. James and J. Turner were not 
1 on by the Lord Chancellor. 

he Lord Chancellor. 

am clearly of opinion that this is an English Com- 
, and within the provisions of the Winding-up Act. 
evidence shews a cessation of business on the part 
e Company. The substance of the undertaking is 
oazn, and it appears that there the parties have come 
le resolution of discontinuing it, and have returned 
money to the subscribers. The Company cannot^ 
sfore, in that country go on with their works, and 

have also reduced their capital by one third. 

they be justified in going on after this? This 
>f reducing the capital by one third, is of itself 
sient to bring the Company within the Act. A 
tion, however, may arise, how far winding up the 

Company 
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1850. Company here may endanger the deposit; and it also 

^^7^^'''^ appears that the parties applying Have been offered all 

Ex poftc 

Turner. they have subscribed. 



Some discussion here took place as to the offer referred 
to by the Lord Chancellor, it not having been appa- 
rently understood that such an offer had been made. 
It was however now repeated on behalf of the parties 
appealing, and thereupon the Lord Chancellor made an 
order to the following effect : — 

The Appellants, by their counsel, offering to pay the 
Respondents Henry James and John Turner the full 
amount of all sums paid by the said Henry James and 
John Turner in respect of deposits on their respective 
shares in the Company in their several petitions men- 
tioned, and also all costs properly incurred by them, 
respectively in obtaining the order of the 20th December^ 
1849, and of this application, and relating thereto; le& 
it be referred to the Master to ascertain the said costs ; 
and upon payment by the Appellants to Henry Jamem 
and John Turner respectively, within a fortnight frora 
the dat« of the Master's certificate, of the amount o€ 
the said respective deposits and costs, let the order of* 
the 20th December 1849 be discharged, and the peti- 
tions presented by the said Henry James and Johf% 
Turner withdrawn. 



Jimf 26. The Master having, in pursuance of the above order. 

Before The and on the 18th March 1850 certified the amount due 

mU^oners * ^^^ costs, but neither the same nor the deposits having 

Lord Lang- been paid by the appealing parties, the original order of* 

Baron^RoLFEi *^® Vice-Chancellor for winding up the Company 



draw 
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Irawn up, and the Master proceeded to act under the 1850. 
WLme, and made an order appointing an interim Manager ^^parte 
n the usual course. Turner. 

On the 25th April 1850, the appealing parties moved 
lefore the Vice-Chancellor Knight Bruce to dischai^e 
liis order of the Master, but his Honor, under the cir- 
cumstances of the case, refused to interfere. 

The Bespondents H. James and J. Turner now 
noved before the Lords Commissioners of the Great 
Seal, that the appeal motion against the order of the 
Vice-Chancellor of the 20th December 1849 might be 
lischarged with costs ; that the appealing parties might 
)ay to the Kespondents their costs occasioned by or in- 
nirred in consequence of the undertaking or offer and 
:lie default in performance thereof, and of the present 
ipplication. 

The Lords Commissionebs Lord Langdale and 
^r. Baron Rolfe, after hearing counsel for the several 
parties, held, that the condition not having been per- 
rormed, the order of the Vice-Chancellor remaine;^ un- 
lischarged, and that all further stay of proceedings 
under it was at an end ; that therefore the parties were 
n precisely the same position as when the appeal from 
Jiat order was presented to the Lord Chancellor ; and 
that in respect of the costs incurred, it was right that 
ill such as arose from the non-performance of the 
condition, should be borne by the Appellants. Their 
Lordships however refused on the present occasion to 
deal in any way whatever with the appeal motion. 
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Jan. 25. In the Matter of MARGARET STARK or FER- 
GUSON "Widow, a Lunatic residing in Scotland. 

AND 

In the Matter of the Acts 1 & 2 Geo. 4. c. 15. and 

1 Will 4. c. 65. 

Application by riiHIS was the petition, supported by affidavit, of 
bonis of a Robert Spottiswoode of the city of JSdinburyhy 

&o/cA Lunatic stating that he had been appointed by the Court of 
for the trans- , . . . 

Session in Scotland Curator bonis of the Lunatic's estate, 

and praying under the authority of the above Acts a 
transfer of a sum of 4005/. Consols standing in the 
Lunatic's name at the Bank of England with the divi- 
dends thereon to him as such Curator; and that he 
might be at liberty to retain the costs of this applica- 

being satisfied tion thereout 
that the se* 



fer of stock 
standing in 
the Lunatic's 
name in the 
Bank of 
England re- 
fused ; the 
Lord Chan- 
cellor not 



cunty given 
by the Cura- 
tor in Scot' 
land was suf- 
ficient, and 
holding that 
it was a 
matter of dis- 
cretion to 
refuse or ac- 
cede to the 
application. 
T 



Mr. J. Bailyy for the petition, referred to the de- 
creet of the Court in Scotland, whereby the Petitioner 
was tippointed Curator, and which he submitted was 
equivalent to a declaration of lunacy. 



The Lord Chancellob, however, declined to make 
the order as prayed in the first instance, observing 

uerms of ^y^^ ^j^^ evidence furnished by the decreet fell short 
order of refer- ^ ^ "^ 

ence to the of establishing the lunacy under the terms of the Acts. 

His Lordship accordingly directed a reference to in- 
quire whether M. Stark or Ferguson had been found 
lunatic according to the laws of the place where she 
was resident ; whether the stock formed part of her 
personal estate; and whether the Petitioner had been 

duly 

lunacy under the terms of the Acts 1 & 2 Geo. 4. c. 15. and 1 WiiL 4. c. 65. 



Master in 
such a case, 
the decreet 
of the Scotch 
Court ap- 
pointing the 
Curator not 
being suffi- 
cient to 
establish the 
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dnly appointed Curator bonis, and had given security 1850. 

accordingly, and was properly qualified to have the ^"^""^^^^ 

Btock transferred to him. Stark. 



The Master by his report, dated the 12th April 1850, July 5. 
found in the affirmative as to all the matters in- Before 7%<r 

Lords (Jom^ 

quired after. He stated the various proceedings which wunonen 

had taken place in Scotland^ that the Curator had ^^^"^ H^'®' 

^ ^ ' DALB and 

given the usual security for the due performance of Mr. Baron 
his office, and that the probable amount of the annual ^^' 
intromissions would be 210/. He also stated the opi- 
nion of a Scotch Advocate, to the effect that the Cura- 
tor having given such security was properly qualified 
and authorised, according to the laws of Scotland^ to 
have any sum of Bank stock which might be then 
standing in the name of the Lunatic in the books of 
the Governor and Company of the Bank of England 
and forming part of the personal estate^ and the divi- 
dends thereof, transferred and paid to him. 

Mr. J. Brnhfj for the Petitioner, now asked for a 
confirmation of this report, and a transfer of the stock. 

The Lord Commissioneb Lord Langdale, referred 
to a case of In re Morgan (a), in which, under similar 
circumstances, the Lord Chancellor (Cottenham) had 
refused an application like the present, holding that 
the Act 1 fFill. 4. c. 65. left it in his discretion to 
grant or refuse such an application. 



Lordship then added, that, in conformity with 
this precedent, so large a sum as that mentioned in 

the 

(a) Before the Lord Chancellor, March 23 and April 27. 1849. 
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1850. the present petition ought not to be transferred to the 
Curator on the security stated by the Master's report 
to have been given, especially as no reason was as- 
signed for the transfer. 

An order was therefore made confirminc: the Master's 
report, and directing the payment of the dividends only 
of the stock to the Curator. 



June 5, 



In the Matter of The DIRECT EXETER PLY- 
MOUTH and DEVONPORT Railway Company, 
and of the JOINT STOCK COMPANIES WIND- 
ING UP-ACTS, 1848 and 1849. 

Ex parte W. H. BESLE Y. 



A, B., one of ^i^HE question in this case was, whether the name 

the Provisional 1. of W^iZZiam i^^iry 5e*/ey should be inserted in the 

Committee of ^ , f 

a joint-stock list of the contributories of the above Company which 

^RKi^d^rous ^^ being wound up under the provisions of the Joint 

of withdraw- Stock Companies Winding-up Acts. The following 
ing. He there* ^i/*^i*i i* • ^ i 

u^n declined ^^ ^"^ "^^^^ which were proved m evidence, and on 

to take the which the determination of this question depended, 
shares pro- 
posed to be 

allotted to r£\^Q Company being provisionally registered under 

visional Com- the Act 7 & 8 Vict c. 110., W. H. Besley was, in the 

mittee-man, month 

and gave au- 
thority to the Secretary of the Company to withdraw his name from the list of 
the l4ovisional Committee. This authority w^as not acted upon, and the name of 
A, B, continued on the list of the Provisional Committee. No shares were allotted 
to him, but he subsequently attended meetings of the Provisional Committee, and 
paid various sums of money in pursuance of resolutions passed at those meetings 
towards liquidating the liabilities of the Company. Held, under these circumstances, 
and without deciding the question whether the mere fact of being a Provisional 
Committee-man would have subjected him to any liability, that the name of A. B, 
was rightly inserted in the list of contributories of the Company. 
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month of October 1845, solicited by one of the Provi- 1850. 
eional Committee to allow his name to be added as a ^T^^T^ 

Ex parte 

member of the Conmiittee. To this proposal W. H. Bbslbt. 
Bedey verbally assented, on the assurance, as he stated 
in his affidavit, that by so doing he would not incur 
any responsibility, or be bound to take shares in the 
Company. The name of W. H. Besley was accord- 
ingly added to the Provisional Committee by a reso- 
lution passed at the first meeting of the Committee, 
which todk place on the 4th October 1845. The second 
meeting of the Provisional Committee took place on 
the 7th October 1845, W. H. Besley not being pre- 
sent ; and at this meeting a Committee of Management 
ivas appointed. On the 3rd November 1845 a resolu- 
tion was passed at a meeting of the Managing Com- 
mittee relative to the allotment of shares about to be 
made to the members of the Provisional Committee, 
sind a copy of this resolution was sent to W* H. 
Lesley. 

On the 6th November 1845, IV. H. Besley wrote to 
^he Secretary of the Company, intimating that it would 
Slot be convenient for him to take up the shares which 
"%f ere allotted to him as one of the Provisional Com- 
snittee, and therefore requesting that his name might be 
"taken from the list. This letter was in the following 
^erms: — "47 Southemhay^ 6th November 1845. Sir. 
ZE find it will not be quite convenient for me to take 
^p the shares which are allotted to me as one of the 
IProvisional Committee of the Direct Exeter Plymouth 
«nd Devonport Railway. I must, therefore, request that 
xny name be taken from the list ; and I give you this 
«arly intimation that I may be no obstacle to the shares 
l)einfi; allotted to another person. I am. Sir, your obedient 
servant, Whu Ily. Besley.^^ 

Vol. II. N The 
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1850. The only notice taken of this letter was a resolution 

'^^^7 of the Managinor Committee on the 7th November 1845, 

Ex parte . 

Besley. directing the Secretary to inform W. H, Besley and 
other parties, who had acted in a similar manner, that 
their wish should be complied with. The Secretary, 
however, did not make this communication to fV. H. 
Besleyy and his name accordingly continued on the list 
of the Provisional Committee. The Managing Com- 
mittee held meetings and conducted the business of the 
Company ; but it having at last become apparent that the 
undertaking could not be proceeded with, the Managing 
Committee, at a meeting held on the 27th December 1845, 
passed a resolution to call a meeting of the Provisional 
Committee on the Slst December 1845. 

In consequence of this resolution a meeting of the 
Provisional Committee (being their third meeting), took 
place on the Slst December 1845, when a report of the 
Managing Committee on the affairs of the Company 
was received approved and adopted, and the thanks of 
the meeting were given to the Managing Committee 
for the manner in which they had conducted the affairs 
of the Company. A resolution was also passed that the 
Provisional Committee should pay, on or before the 10th 
January then next, the sum of three shillings per share 
on one hundred shares each, to meet the liabilities of 
the Company. It appeared from the resolution book of 
the Provisional Committee, that W. H. Besley was pre- 
sent at this meeting, but he stated in his affidavit that 
he was not present until all the resolutions had been 
passed. 

A copy of the resolution as to the payment was sent 
to W, H, Besley and the other members of the Provi- 
sional Committee; and on the 14th January 1846, 
JV, IL Besley paid 15Z. being the amount required by 

thc=r 
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the resolution. On the 19th January 1846 he signed 1850. 

an agreement for mutual protection as between himself ^T"^^^ 
and the other members of the Provisional Committee. Besley. 



On the 2nd March 1846, another meeting of the 
Provisional Committee was held, W. H. Besley being 
present, at which the following among other resolu- 
t;ions were passed ; — " that the Committee present are 
of opinion that a contribution of 65/., including the 
former payment of 15/., be required from each member 
of the Provisional Committee : " — " that an application 
T)e made by the solicitors to each member of the Pro- 
^sional and Managing Committee for an additional 50/L 
"Co be paid into the Exeter Bank : " — " that the soli- 
oitors inform each member of the Provisional Committee 
^hat unless 65/. be paid on or before Wednesday the 
18th March J their names will be handed over to the 
cireditors." 

On the 25th March 1846, W. H. Besley paid 50t 
3n pursuance of these resolutions. On the 31st August 
1846 another meeting of the Provisional Committee was 
lield, at which W. H, Besley was present, and the follow- 
ing among other resolutions were passed : — " that the 
members who are here present agree to pay the sum of 
:fifty pounds or such other sum as will make up with 
jirevious payments one hundred and fifteen pounds, and 
^hey determine by every influence and power they possess 
-to resist or prevent any further demand being made 
^pon such persons as have contributed one hundred and 
iifteen pounds : " — " that Mr. Floud be requested im- 
mediately to cause the creditors of the Company to 
apply to such Provisional Committee-men, and enforce 
3)ayment from such as have not paid their respective 
<x>ntributions, in order to wind up the affairs of this un- 
dertaking as soon as possible." 



■\.r c\ r\ 
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1850. On the 27th September 1846, and In pursuance of 

j^T^T these resolutions, W. H. Besley pwd 50/., which being 
Bbslby. added to his former payments, of 50/. on the 25th March 

1846 and 15/. on the 14th January 1846, made up the 

total sum of 115/. 

Under these circumstances, and on the Company 
being wound up under the provisions of the Joint Stock 
Companies Winding-up Acts, 1848 and 1849, the 
Master held that the name of W, H. Besley was rightly 
placed by the OfScial Manager on the list of con- 
tributories. The case was then brought before the 
Vice-Chancellor Knight Bruce, who made an order, 
dated the 30th May 1850, ordering the name of fV» H. 
Besley to be removed from the list. 

From this decision the Official Manager now appealed 
to the Lord Chancellor. 

Mr. Roxburgh, for the Official Manager, cited the 

following cases : Ex parte Holinsworth (a), Parbunfs 

Case (6), The Earl of MansfieliTs Case (c). Ex parte 
Cooke (rf), Ex parte Morgan, (e) 

Mr. Karslake, for TV. H. Besley, did not deny tlie fact 
of W. H, Besley having been a member of the Provisional 
Committee, but contended that this did not render him 
liable, and that the payments made by him could not 
have that effect. He further contended that W. H. 
Besley was not the member of a Company within the 
meaning of the Winding-up Act ; that the Provisional 
Committee did not form a Company, but were simply a 
body of persons desirous of bringing about the form- 
ation 

(a) 5 Railway CaseSy 623. | (c) Since reported, oii/c, p. 67. 

S. C. 3 De G. 4- S. 7. {d) 3 De G. 4^ S. 148. 

(6) SDeG.^S. 43. (e) Ante, Vol. I. p. 225. 
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ation of a Company ; that to such an association or body 
of persons the provisions of the Winding-up Act did 
not apply. 

[ The Lord Chancellor. Does not the Winding- 
up Act assume that every association shall come within 
bhe term Company ; so that whether it is called a Pro- 
Fiaional Committee^ or by any other name, if certain 
Panctions are assumed, it is a Company within the 
meaning of the Act.] 

He cited the following cases : ReyjieU v. Letois and 
Wyld V. Hopkins (a), Bell v. Lord Mexhorough (i), 
Newton v. Belcher (c), Baily v. Macaulay. (rf) 

Mr. Roxburghy in reply, (e) 



1850. 



Ex parte 
Besley. 



Hie Lord Chancellor. 

I cannot for a moment entertain the idea that this 
Company had not advanced to that state which made 

it 



(fl) 15 M, 4* W. 517. 
(hi) 5 Railway Catei, 149. 

(c) Before the Queen*s Bench, 
JfovetnBer 25. 1848. 

(d) 'Beforethe Queen's Bench, 
'Jufy5.and 11. 1849. 

(e) In the course of the hear- 
ing, the Lord Chancellor made 
olMervations upon the subject 
of the liability of Provbional 
Committee-men and other mat- 
ters referred to by counsel. It 
has, however, appeared better 
not to introduce these observ- 
ations into the report, as they 
had no direct bearing on the 
case as treated by his Lordship 
in hb judgment, and would 



hardly be rightly understood, 
without also introducing at great 
length the arguments of counsel 
which gave occasion to them. 
That the observations in ques- 
tion could not, with propriety, 
be reported as deciding any 
point, will be seen by reference 
to the remarks made on this 
case by the Lords Commissioners 
in giving judgment in Ex parte 
Roberts, post, p, 196. Remarks 
to a similar effect were also 
made by Lord Brougham in 
moving the judgment of the 
House of Lords, in Ex parte 
Cottle, August 9. 1850. 



N 3 
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1850. it the proper subject of an order under the Winding-up 
^T^^^^"^^ Act. It may be quite right to draw within the opera- 
Besley. tion of the Act, associations or companies of this kind, 
for such an association may require the aid of the Act 
just as much as if it had gone on further. Whether 
in this case you call it a company or an association, or 
any other name, is quite immaterial, because it is a 
company in fact : it has become a company within the 
meaning of the Winding-up Act, and as such the Court 
has power to wind up its affairs. 

The only question is, whether the gentleman whose 
name was in this case placed by the Official Manager on 
the list of contributories, has or has not rendered himself 
liable as a contributory to any part of the expense in- 
curred in this association, commencing in a Provisional 
Committee who appoint a Committee of Management, 
and afterwards, finding it cannot proceed, going before 
the Master to have its affairs wound up. 

The facts which appear before me are these, that Mr. 
Besley was originally ostensibly a member, and that he 
consented to his name being put down as a member of 
the Committee for the purpose of instituting this Com- 
pany. At a subsequent period he was desirous, according 
to his own statement, of withdrawing. By some means 
or other he had ascertained that shares were or would be 
allotted to him, and he gave notice that he did not want 
shares, and that he wished to withdraw, and he gave 
authority to the Secretary to withdraw his name. That 
authority was not acted upon : at any rate his name re- 
mained, and remained until the last moment on the list 
as that of a member of the Provisional Committee. Then 
in the mean time things go on ; the Provisional Com- 
mittee appoint a Committee of Management, and the ex- 
penses which are incidental to the commencement of such^ 

proceedings 
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proceedings are necessarily incurred^ and other expenses 1850. 
arise. Mr. Besley remains a Provisional Committee- ^^^V 

•^ ^ ^ r^x parte 

man. It is not necessary to consider the question, whether Bbslb v. 
that mere fact without more would make him liable to 
anybody. The case does not require any observation 
on that part of it, because there is so much more as to 
render it unnecessary to consider what the effect of that 
would be. But Mr. Besley does remain as a Provisional 
Committee-man ; he attends meetings of the Provisional 
Committee ; the Provisional Committee appoints a 
Managing Committee ; the Managing Committee reports 
on the expenses incurred ; he concurs in an order for the 
purpose of liquidating those expenses, and pays his share. 
He goes on allowing his name to remain on the list of 
the Provisional Committee, and although I cannot say 
that he was under any mistake as to the course he 
adopted when he found his name was not withdrawn, 
yet I cannot help being struck with the fact, that, after 
he knew his name remained there, he did not take any 
further course to get his name off. But then comes this 
fact : it is by his name remaining on the list coupled 
with the circumstance of his knowing it, that his liability 
arose, and he acts on that liability and pays. Why did he 
pay ? Was he conscious that his apparent liability arose 
merely because his order had not been carried into effect ? 
No such statement appears ; but there is the fact of his 
agreeing to pay a proportion of the expenses. I can- 
not have better authority for saying he is liable, than 
his own act. It is not an act in mere ignorance of the 
law ; but it is an admission of facts which, if esta- 
blished one way, would shew his liability to be con- 
sidered a contributory beyond all question. In that 
view it is that the fact of payment becomes important ; 
he recognises circumstances which under any view of 
the law would render him liable to contribute, and I 
do not know that any thing can be more dangerous 

N 4 than 
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1850. than when a man^s overt acts shew an acknowledgment 
^T^^^ of a liability to permit him to Bay that he acted under 
Beslet. a false impression of the law. No such impression how- 
ever appeared to operate on Mr. Besley^s mind at the 
time, but, on the contrary, all the facts shew that he 
considered he was so far connected with the Company 
as to render him liable to some extent to pay. 

Looking then at the words of the Act, I think he 
falls within the description of the Act, and that the 
Master was right in including him in the list of con- 
tributories; and, therefore, that the Vice-Chancellor's 
order was wrong in striking him off. (a) 

(a) This case was heard by have been kindly supplied with 
the Lord Chancellor at his pri- the means of publishing the 
vate residence, but the reporters above report. 



J 
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1850. 



In the Matter of The WOLVERHAMPTON CHES- 
TER and BIRKENHEAD JUNCTION Railway 
Company, and of The JOINT STOCK COM- 
PANIES WINDING-UP ACTS, 1848 and 1849. 

i;x parte COTTLE. 



June 20. 
Jrdy 15. 



THHIS was an appeal from the decision of the Vice- Before The 
-*• Chancellor of England, whereby J. M. Cottle was ^""^^ Con^nut^ 

•^ , . "^ noners Lord 

placed on the list of contributories of the above Com- Langdale 
pany under the following circumstances- Rol^eI^^^" 

The mere feet 

It appeared in evidence before the Master, that J. M. of being on 
CmU had, by letter of the 26th September 1845, al- rio^„]J^i. 
lowed his name to be placed on the Provisional Com- mittee of a 
mittee of the Company, and that he was advertised as dow notmake 
a Provisional Committee-man ; that he did not however * ^P^^J » joint 

« n ^ 1 • ^1 ^ 1 contractor 

apply for or accept any shares m the Company ; and with those 
that he did not attend the meetings or otherwise act in ^^'P ^' ^^ 

^^ _ make con- 

the affiurs of the Company. It further appeared, that tracts, and 

by a mmute of the Committee, on the 10th October t*>e«"efore does 
'' not render 

1845, it was resolved that every Provisional Committee- him liable as 
man was to be entitled to one hundred shares, but wkhSrthe^'^^ 
Bras to hold twenty-five shares to qualify him for his meaning of 
office ; that the usual allotment letter allotting these up^ Acts. *"^" 
wenty-five shares to J. M. Cottle had been sent to 
lim, signed by the solicitor and secretary of the Com- 
^ny, but that he, J. M. Cottle, never took these or any 
»ther shares. 

On this evidence the Master excluded the tiame of 
W. M. Cottle from the list of contributories ; and the 
^ice -Chancellor having, on the 26th April 1850, re- 
versed 
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1850. versed that decision, •/. M. Cottle now appealed to the 
Lord Chancellor. 



Ex parte 
Cottle. 



Mr. Rolt and Mr. W, M. James, in support of tlic 
appeal motion. •/. M. Cottle is neither a member nor a 
contributory within the definition of these terms in the 
3rd section of the Winding-up Act (11 & 12 Vict, c.45.). 
The words " othenvise howsoever," at the end of the 
clause defining the word " contributory," mean if the 
party is in any way liable to contribute. The word 
" contributory" implies a co-liability to pay the debt of a 
common creditor ; and unless a party can be fixed with 
such liability, he is in no sense a contributory. The 
question then is, has the party in this case held himself 
out to the world as a member. The mere fact that he 
consented to become a Provisional Committee-man is not 
suflficieut to constitute a liability, for such an agreement 
does not intend a participation in profit and loss; Rcynell 
V. Leiois and Wyld v. Hopkins, (a) Assuming for a 
moment that he is a contributory, how is the extent of 
his liability to be ascertained between the other share-* 
holders and himself? Ex parte Besley (V) will be relied 
on by the other side ; but that case is distinguishable 
from the present, for there there were overt acts of 
partnership, such as payment of calls and attendance at 
meetings. In the present instance the party has done 
no act from which a partnership could be inferred. In 
Reynell v. Lexcis and Wyld v. Hopkins (a). Pollock C.B. 
says, — " The agreement to become a Provisional Com- 
mittee-man, means neither more nor less than what the 
words express, viz. an agreement to act on the Provi- 
sional Committee in carrying into eflfect the preliminary 
arrangements for petitioning Parliament for a bill, and 
so to promote the scheme." 

Mr. 

(fl) 15 M. (J- TK. 517. (b) Since rcportcJ, ante, p. 170. 
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Mr. jB. Palmer and Mr. Glasscy cantrh. It is clearly 1850. 
titled that the legal liability to creditors is not the ^^TT^'^^^^ 
58t of liability to be placed on the list of contribu- Cottle. 
tries. The question in such cases is, whether a party 

liable to contribute to the payment, not whether he is 
able to the payment, of a particular debt. In a creditor's 
2tion the question of contribution never is, nor can be, 
kised ; and it is only under the provisions of the Wind- 
ig-up Acts that the amount of liability of shareholders 
iter se can be adjusted. At law the point to be as- 
3rtaincd is to whom the Plaintiff has given credit ; and 
lUB, where trustees carry on a trade, the cestuis que 
ust cannot be reached. This is an answer to the ar- 
ament that, in order to fix a party as a contributory, 
lere must be shewn to be a co-liability to creditors. 
^ne question decided in Reynell v. Lewis and Wyld v. 
Topkins (a) was, that Companies such as this were not 
artnerships at law ; but they have been judicially decided 

> be within the Winding-up Act (11 & 12 Vict, c. 45.), 
J!r parte Barber (b); and they are now, by the subse- 
uent Act (12 & 13 Vict, c, 108.), expressly declared so 

> be. In the present case one positive act is proved be- 
)re the Master, necessarily involving an expense for 
'hich the Appellant may be liable jointly with the other 
lembers, namely, the advertisement in which his name 
ppcared as a Provisional Committee-man. It is imma- 
erial whether or not he may be primarily liable. Pro- 
ided he is in any degree liable, he is rightly placed on 
he list of contributories ; £Jx parte Hawthorn (c), £x 
tarte Earl of Mansfield (rf). Ex parte Besley, (e) It is 
lot necessary to have shares in order to bring a party 
s^ithin the scope of the Winding-up Acts. Thus a 

member 

(rt) 15 M, <$• W. 517. (rf) Sinccreported,fln/e,p.57. 

(A) Ante^ Vol. I. p. 17G. (r) Since reported,a7i/e, p. 176. 

(c) Ante, Vol. I. p. 49. 
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1850. member of the Managing Committee who had decUned 

£^^^^ ^^ ^^ shares, was held entitled to have a Company 

Cottle. wound up; Ex parte Cooke (a): so also a Provisional 

Committee-man, who with others had incurred liability 

with reference to an intended line of railway; JSx 

parte HoUnsworth. (b) (They also referred to Parbury*s 

Case, (c) ) 

Mr. Rolty in reply. The argument on the other side 
is, that without either being a member, or having held 
himself out to the public as a member, there may 
nevertheless be some other liability by contract express 
or implied between J. AL Cottle and the other mem- 
bers, to contribute to the debts to which the Company 
might become liable. This, however, must be clearly 
proved, and a contract to guarantee cannot be implied 
at law, nor has a Committee-man any authority to use 
the name of a Co-committee-man so as to bind him ; 
Reynell v. Letois and Wyld v. Hopkins, (d) The case 
of Ex parte Hawthorn (e) is inapplicable, for there 
there was an actual though a remote liability, but 
here we contend that there is no liability whatever. 
The test of liability to contribution is liability to the 
Plaintiff at law ; Lefroy v. Gore {g) ; and in the 
of BeU V. Lord Mexborough (A), Lord Cottenham says^ 
'< It can never be that rights are construed differenti 
in the courts of law and in these Courts." 



July 15. The LoBD CoMMissiONEB Mr. Babon Bolfb no 

delivered the judgment of the Court as follows : — 

In this case the Master had excluded the name o 



(a) ZDeG.^ S. 148. (rf) UM.^W. 517. 

lb) 5 Railway Cases, 623. ; (e) Ante, Vol. I. p. 176. 

S. a S DeG.4r S. 7. (g) 1 Jones ^ Lai. 571. 

(c) 3 De Gf. * iS. 43. (A) 5 RaUuHiSf Cases, 14fl^ • 
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Mr, Cottle from the list of contributories, but his 1850. 
Honor the Vice-Chancellor of England^ on a motion ^""^T^^"^ 
by the Official Manager, overruled the judgment of the CorrLs. 
Master, and ordered Mr. Cottle^ name to be included 
among the contributories. 

The facts of this case were as follow. By a letter 
of the 26th of September 1843, Mr. Cottle agreed to 
allow his name to be placed on the Provisional Com- 
mittee, and it was accordingly inserted in the list 
which was advertised in the ordinary mode. Mr. 
Cottle never attended any meeting, nor applied for 
any shares, nor in fact did any thing whatever, ex- 
cept thus giving authority to put his name on the 
list of the Provisional Committee. By a minute of 
the Committee made on the 10th of October 1845, 
and entered in the Company's minute book, it was 
resolved, " that every Provisional Committee-man 
should be entitled to have one hundred shares, but 
should hold twenty-five shares to qualify him for his 
office." This resolution does not appear to have been 
made known to Mr. Cotthy except that by a letter 
dated the 20th of November 1845, and addressed to 
him by the solicitor and secretary, he was informed 
that the Committee of Management had allotted to 
him twenty-five shares, and directions were given to 
him as to the payments he was to make and the 
steps he was to take in order to make these shares 
available. The letter stated the shares to have been 
aUotted to Mr. Cottle in compliance with his appli- 
cation; but no such application had in fact been 
made, and Mr. Cottle paid no attention whatever to the 
letter. His Honor, the Vice-Chancellor of England^ 
in ordering Mr. Cottiers name to be placed on the list, 
stated that he founded his judgment on the ground that, 
lay allowing his name to stand on the Provisional Com- 
mittee, 
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1850. mittcc^ Mr. Cottle became liable in foro conscienticB to 

^^^^ contribute rateably with the other members of that 

CoTTLB. body ; and again his Honor says, that, while Mr. Cottk 

allowed his name to stand on the Provisional Committee, 

he might become liable to the consequences of any 

order that a Provisional Committee-man might give. 

We feel compelled to dissent altogether from this view 
of the law. The cases of Reynell v. Lewis and Wyld 
V. Hopkins {a) establish conclusively, that at law a 
person, by authorising his name to be placed on the 
Provisional Committee, gives no authority to any other 
member of the Committee to enter into any contract 
whatever. All that a person does by becoming a 
member of a Provisional Committee, is to signify his 
approbation of the scheme, and to engage that he will 
concur with the others in such acts as he may approve 
of, and may think conducive to the objects in view. 
If, indeed, he expressly or impliedly gives authority to 
any one or more of the Committee to act for him, then 
whatever is done in pursuance of that authority is of 
course obligatory on him : in such a case, if goods are 
purchased, he may be sued by the seller, or if work is 
done, he may be sued by the party who has done the 
work : and if any other Committee-man jointly liable 
with him has paid for the goods, or for the work, 
he may be sued by that party for contribution. But 
the result of the two cases at law to which we have 
referred (and very many cases have since beqn decided 
on the same principle) is, that the mere fact of becoming 
a member of a Provisional Committee gives no authority 
whatever to any one. It was, indeed, argued before 
us, that although a person by being on a Provisional 
Committee does not make himself liable to third persons 

for 

(a) 15 M. 4- IV. 517. 



CASES IN CHANCERY. 191 

for dealings between them and other members of the 1850. 
Committee^ yet, that he does become liable, as between ^T^^^ 

Ex parte 

himself and such other members, to contribute rateably Cottle. 
in respect of their outlay. But this is an entire fal- 
lacy. The obligation to contribute is a legal obliga- 
tion, and may be enforced by action at law, though 
often far more conveniently in equity, and the obliga- 
tion in the case of several persons jointly contracting for 
their common benefit arises from an implied contract 
on the part of every joint contractor to pay his share of 
the joint expense. But when once it is established, 
that the mere fact of being on the Provisional Com- 
mittee does not make a party to be a joint contractor 
with those who act and make contracts, the whole sub- 
stratum fails. There is no joint contract, and so no 
liability to contribute. 

On these grounds we feel bound to differ from the 
Vice-Chancellor of England^ and to say that Mr. Cottle 
did not become liable to contribute to any of the ex- 
penses incurred ; and the order placing him on the list 
must, therefore, be discharged, (a) 

(a) Note. — This decision was affirmed on appeal by the House 
of Lords, Avguit 9. 1850. 



192 



CASES IN CHANCEEY. 



1850. 



Jultf 4. 15. 



In the Matter of The DIRECT EXETER PLY- 
MOUTH and DEVONPORT Railway Company, 
and of The JOINT STOCK COMPANIES 
WINDING-UP ACTS, 1848 and 1849. 

Ex parte ROBERTS. 




Before The 
Lords Com' 
muiionert 
Lord Lang- 
DALB and Mr. 



ri^HIS case, involving a similar question to the pre 
ceding, came before the Lords Commissioners b 
way of appeal from the decision of the Vice-Chancelloi 
Baron^RoLi^* ^^V^^ Bruccy the Master having placed the name ol 

Edward Hunt Roberts on the list of contributories, anc 
his Honor having ordered it to be struck out. 

The facts of the case sufficiently appear in the ju< 
ment of the Court. 



A, B,f in a 
letter assent- 
ing to become 
one of the 
Provisional 
Committee of 
a Railway 
Company, ex- 
pressly stated 
that this as- 
sent was to be 
taken subject 



M 



Mr. J. Russell^ and Mr. Roxburghy for the Offici 
Manager, relied on Ex parte Besley{a\ followed b_ 
to his approval the Yice-Chancellor Knight Bruce, in the cases 
andcoum'of ^^ parte Hole and Ex parte Justice (b). They 

the line when ferred also to Barker v. Whitworth. (c) 
definitively 
fixed upon, 
and so that 
he should be 
held free from 
all liabilities. 
His name was 
thereupon in- 
serted in the list of the Provisional Committee ; and he attended two meetings of 
Committee, but took no part whatever in the proceedings. At one of these meeti 
a Committee of Management was appointed. A, B, subsequently desired that his 
might be struck out of the Committee, and it was struck out accordingly. He= 
under these circumstances, that the principle of the decision in the last case (Ejcptm 

Cottie) applied, and that, independently of the stipulation contained in his letter, A,. 

having neither expressly nor impliedly assented to any act affecting him with liabil 
the name of A, B, ought not to be inserted in the list of contributories of the 
pany. 




(a) Since reported, ait/e, p. 176. 
(6) JuTur 7. 1850, not 
ported. 



re- 



(c) In the Queen* t Benck^ 
fore Erie J. Sittings after 
chaelmat term, 1849. 






Je 
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Mr. T. H. Terrell, for E. H. Boberts, distinguished 1850. 
he circumstances of the present case from those in Hx ^^^^'^^^ 
^arte Besley (a), and suggested a doubt of the accuracy Robbrts. 
f the decision in that case. He referred also to Rey- 
eU V. Lewis and Wyld v. Hopkins, (b) 

Mr. Roxburgh, in reply, referred to Woolmer v. 
Toby, (c) 



Tlie Lord Commissioner Mr. Baron Rolpe now July 15.' 
lelivered the judgment of the Court as follows : — 

In this case, to which the same principles apply 
18 to that just decided ((f), application was*made to 
Sfcfr. Roberts by a circular from Thomas Floud, a soli- 
sitor at Exeter, pointing out the advantages of the pro- 
)08ed line of railway. To this letter Mr. Roberts 
"eplied by a letter of the 22nd of September 1845, in 
^hich he says, ^^ Being the owner of a set of mills and 
and in the parish of Bridford, near which, I presume, 
he proposed railway is intended to come, I beg to in- 
brm you, in reply to your note, that you may con- 
idently reckon on my support. In proof of which you 
nay, should you think proper, place my name on the 
Provisional Committee. Yours, E. H. Roberts. This 
aust be taken subject to my approval of the plans and 
curse of the line when definitively fixed upon, and so 
hat I shall be held free from all liabilities." 

No answer was sent to this letter; but the name of 
)5x. Roberts was put on the list of the Provisional 
[!!!ommittee. On the 4th October a meeting of the 

Provisional 

(a) Since reported, a7i/e, p. 176. (c) 4 Rcalway Cases, 713. 
{h) 15 M. 4- W. 517. \d) Ex parte Cottle.ante,^. 185. 

Vol. II. 
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1850. ProYisional Committee was held, at which twenty-one 
E^^oarte Bacmbers were present, including Roberts ; and it was 
RoBBRTs. then resolved that another meeting should be held on 
the 7 th for appointing a Managing Committee. That 
meeting was accordingly held, thirty members being 
present, including Roberts. He took no part in the 
proceedings at the meeting, and left it before any re- 
solution was formally passed or recorded. The only 
resolution was that certain gentlemen who were named 
should be the Committee of Management. On the 
20th October, Mr. Roberts desired that his name might 
be struck out of the Provisional Committee, and thia 
was accordingly done. 

Under 'these circumstances the Master placed the 
name of Mr. Roberts on the list of contributories ; but, 
on application to Vice-chancellor Knight Brucey his 
Honor ordered it to be struck out. The Official 
Manager moved to discharge this order of his Honor, 
and to have the name of Mr. Roberts restored to the 
list; but we think there is no ground whatever for 
the application to us. 

The only circumstance found in this case, and not 
existing in that which we have just decided {Ex parte 
Cottle), is that Mr. Roberts attended two meetings of 
the Provisional Committee ; but this makes no difference 
whatever in principle. The question in every case is, 
not what meetings has a Committee-man attended, but 
what acts has he authorised to be done. Attendance at 
a meeting proves in general that the party so attending 
is a member of the body assembled, but it proves no 
more. If, indeed, any act is done by the meeting, the 
circumstances may be such as to warrant the presump- 
tion that what was done was the act of every person 
present. Such may be the fair inference under some 

circumstances ; 
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"cumstances ; it may be a very unreasonable infer- 1850. 
ce in others ; and no one present at such a meeting ^^"^^^ 
bound by any resolution to which he does not ex- Roberts. 
essly or impliedly assent. Now here it appears that 
fore any resolution was finally come to, Mr. Roberts 
d left the meeting, and so the resolutions passed cer- 
nly were not his acts. Indeed, if he had concurred, 
that he would have concurred in would have been 
appointing the persons named in that behalf to be 
3 Conunittee of Management ; and, as was pointed out 
the judgment in the Exchequer (a), to which we have 
*erred in the preceding case, it by no means neces- 
ily follows from thence, that the parties appointing 
) Conunittee of Management gave them authority to 
Jke contracts. It is not, however, necessary to discuss 
8, for it is certain on the evidence before us, that 
ierts did not concur in the resolution by which the 
mmittee of Management was appointed. 

We should for these reasons have been of opinion that 
•. Roberts was not a contributory, even independently 
the fact that in joining the Committee he expressly 
>ulated that he was to incur no liability. It was urged 
t this stipulation was not known to the other mem- 
*& ; and if without such a stipulation he would by 
rely joining the Committee have become liable to the 
^nses incurred, the argument arising from the non- 
amunication of that fact to the other members, might 
entitled to weight ; but it is certain that Mr. Roberts 
en he joined the Committee supposed he had guarded 
iself against all risk, and this tends strongly to shew 
propriety of the view taken by the courts of law 
the legal position of Committee-men. To hold that 
! mere fact of being a Committee-man makes a man 

responsible 

(a) Reynell v. Lewis and Wyld v. Hopkittt, 15 M. <$• W. 517. 

O 2 
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1850. responsible for others, would in effect be to say that a 
^!^^^^ qualified consent to an application necessarily amounts 
Roberts, to, or at all events subjects the party to the consequences 
of, an absolute one. It is hardly necessary to say that 
in this case the payment of 65/. paid by Mr. Roberts 
does not vary the case: that payment was evidently 
made merely cansA paciSy and under protest, (a) 

It was pressed upon us that the judgment of his 
Honor in this case was opposed to that of Lord Gotten^ 
ham in Besley^s Case (J) ; but on referring to the note 
of the judgment there, we find that Lord CottenAam 
expressly and studiously founds his opinion on the spe- 
cialties of the case, and so cannot be taken to have 
decided the general question. 

We are of opinion, on the grounds we have already 
stated, that the motion in this case must be dismissed 
with costs. 



(a) It appeared in evidence legal proceedings, contributed a 

before the Master that Mr. sum of Gol. towards the dis- 

Rohertt^ being threatened with charge of the debt. 

an action by a creditor of the (b) Since reported, an/e, p. 176. 
Company, and in order to avoid 
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1850. 



In the Matter of KOLLMANN'S RAILWAY 
LOCOMOTIVE and CARRIAGE IMPROVE- 
MENT Company, and of The JOINT STOCK 
COMPANIES WINDING-UP ACTS, 1848 and 
1849. 

Ex parte BERESFORD. June 26. 

Jvly 4. 15. 

rr^HE Vice-Chancellor Knight Bruce having held. Before The 

-*- (affirmincy a previous decision of the Master) that ^^,' ^'^"*- 

the name of F. M. Beresford was not to be included in Lord Lang- 

thc list of contributories of the above Company, the S^" *2^ ^^' 

Official Manager now appealed to the Lords Commis- g tk ^ d 

sioners of the Great Seal. of settlement 

of a Company, 
made between 

The facts of the case, together with the arguments the persons 
of Counsel and the judgment of the Vice-Chancellor, named in a 
are fully reported in the 3rd volume of Messrs. De Gex *^^"^® t^ 
and SmaWs Beports, page 175. The point for decision annexed to 
may, however, be shortly stated as follows. ^^^ ^^^ ^ 

and certain 

By the Company's deed of settlement, which was i^^d described 

made between the persons referred to as named in a of the second 

schedule stated to be annexed to the deed of the first parts, it was 

part, and certain parties named and described of the P^vided, that 

second and third parts, it was provided (article 105), might declare 

that ^0**^^^^®^ ^^^ 
shares of any 

party to the 
deed who did not execute it before a certain time specified, and also, that on any 
transfer of shares being made, the transferee should take upon himself all the 
antecedent liabilities of the transferor. There was no schedule to this deed, but it 
was executed by several other parties besides those of the second and third parts. 
A,B., an allottee of shares, paid his deposit and some calls, but did not execute the 
deed within the time limited, and the Directors in consequence declared his shares 
forfeited and carried them over to the share account of the Company. A, B. sub- 
mitted to this forfeiture, and never made any claim on the Company. Held, that the 
name of A. B, was rightly excluded from the list of contributories of the Company, 

03 
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1850. that the Directors might declare forfeited the shares of 
^tr*^^^^^ any party to the deed who did not execute it before 

Ex parte . . 

Beresford. a certain time specified^ and also (article 93) that on 
any transfer of shares being made^ the transferee should 
take upon himself all the antecedent liabilities of the 
transferor. There was no schedule to this deed ; but 
it was e:2cecuted by several other parties besides those 
of the second and third parts. 

F. M. Beresford was an allottee of five shares in the 
Company, and paid his deposit, and certain calls in 
respect of them. He did not however execute the 
deed within the time limited, and the Directors in 
consequence declared his shares forfeited, and carried 
them over to the share account of the Company. To 
this forfeiture F. M. Beresford submitted, and never 
made any claim on the Company. Under these circum- 
stances, the Master, and subsequently the Vice-Chan- 
cellor as above stated, held that the name of i^ M. Betes- 
ford ought not to be included in the list of contributories. 

Mr. Bacon and Mr. Glasse, for the Official Manager, 
repeated in substance the argument addressed by the 
to the Vice-Chancellor, and referred to Ex parte Mor 
gan. (a) 

Mr. fV. 71 S. Daniel^ contra. The case of JEx part 
Morgan (a) does not apply to the present. Mr. Morga 
was an acknowledged shareholder of the Company 
but Mr. Beresford never was so. Mr. Beresford^ % posi 
tion was that of a party professing an intention to tak 
shares, but not carrying that intention into eflrect— * 
He never became a partner in the concern ; and th 
mere allotment of shares did not of itself affect 

wittv. 

• V (fl) Ante, Vol. I. p. 225. 
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with liability to creditors. The Directors themselves 1850. 
recognised that his position was such as now de- ^ST^C^ 
scribed^ for they gave him notice to become a complete Bbbesfobd. 
shareholder hj executing the deed, and on his not 
doing 80, they at once declared his shares to be for- 
feited. Under these circumstances, it is impossible to 
say that Mr. Beresford is a contributory within the 
meaning of the Winding-up Act. .' (He referred to Fox 
V. CUfton{cL)\ Pitchford v. Davis (b); Bell v. Lord 
Mexborough{c)\ Geddes v. Wallace (d) ; Waiford v. 
Adie. {e)y 

. Mr. Bacon, in reply. The cases relied upon on the 
other side are distinguishable from the present. They 
proceed on the ground of some concealment or misre- 
presentation ; but nothing of that kind exists here. 
(He referred to Parbury^s Case {g) ; Sharpus*s Case, (A) ) 



The Lord Commissioner Mr. Baron Rolpe now jui^ 15. 
delivered the judgment of the Court as follows : — 

In this case Mr. Beresford agreed to take five shares 
of 20/. each in this Company, which was established 
by a deed of the 18th of March 1845. He paid 
various instalments on his shares^ amounting in all to 
40i, part before and part after the date of the deed. 
He never executed the deed, though often called on 
so to do. Till he had executed the deed he certainly 
was not a member of the Company, though by his 
contract he might have made himself subject to all, or 
some of its liabilities. There was a clause in the deed 

authorising 

(a) 6 Bing, 776. (<?) 5 Hare, 1 12. 

(b) bM.^W. 2. (g) SDeG.^ S. 43. 

(c) 5 Rmlway Catet, 149. (h) lb. 49. 
• (rf) 2 BU. 270. 

O 4 
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1850. authorising the Directors (inter alia) to declare forfeited 
E^nmie ^^ shares of any of the parties named in the schedule 
Berbsfobd. who should not execute the deed before the 18th of 
April 1845. In fact there was no schedule to the 
deed; but on the 19th of Attffust 1845^ the Directors 
resolved^ that if Mr. Beresford did not execute the 
deed on or before the 25th9 his shares should be for- 
feited. This resolution was conununicated to jMr. Beres^ 
ford, and he having made default, the Directors on 
the 26th August declared his shares forfeited, and they 
were carried to the credit of the Company. In this 
arrangement Mr. Beresford and the Company acqui- 
esced, and under these circumstances, the Master held 
that he was not a contributory, and yice-Chancellor 
Knight Bruce held the same, and we think rightly. 

The argument before us in support of the motion to 
discharge the order of the Vice-Chancellor, and to put 
Mr. Beresford*a name on the list, turned mainly on this, 
that he had once been a holder of shares, and had never 
gotten rid of the liabilities arising therefrom ; and we 
were pressed with the well established doctrine, that 
where a Joint Stock Company is trading under a deed, 
there, shares can only be forfeited or transferred in the 
mode pointed out by the deed. But that doctrine is not 
applicable in a case like this, where the party holdin 
what are inaccurately called shares, has never executed 
the deed, so as to be strictly a shareholder. Mr. BeresfoTi 
had a right to become, and perhaps might have been, 
compelled to become, strictly a shareholder. Until, how^ 
ever, he had clothed himself with that character, he was 
merely connected with the Company by contract : and 
when he on the one hand, and the Directors on the 
other, agreed to put an end to that contract and the 
relations arising out of it on certain terms, it was com- 
petent to them so to do, and all further connection be- 
tween 
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tween them ceased. According to the terms of the 1850. 
arrangement^ not perhaps strictly a forfeiture though ^^^ 
so designated by the parties, lAr. Beresfordy on the Berbspord. 
26th of August 18455 ceased to have any claim upon 
or liability to the Company. This was the view of the 
case taken by the Master, and by his Honor ; and this 
motion must therefore be refused with costs. 



In the Matter of The ST. GEORGE STEAM 
PACKET Company, and of The JOINT STOCK 
COMPANIES WINDING-UP ACTS, 1848 and 
1849. 

Ex parte HENNESSY. July 4. lo, 

11. 15. 

rjlHIS was an appeal by J. (7. Hennessy^ the ex- Before The 
-■• ecutor of M. Hennessy^ against an order of the -^f^ ^<'»*- 

fnitnoncTt 

Vice-Chancellor Knight Bruce dated the 15th April Lord Laxg- 

1850, by which his Honor, reversing the decision of the ^^^ ^^ ^* 

Master who had excluded the name of J. C, Henncssy . , ... 

from the list of contributorics of the Company, referred in a Joint 

it back to the Master to review his report. The fol- p^^. the™" 

lowing are the facts of the case. provisions of 

whose deed 
required that 

In 1841, M. Hennessy was the owner of certain shares ^l^^l transfer 

•^ should be 

in the St. George Steam Packet Company* On the 22nd executed both 

Ocfoferl841,hesoldsixteenshare8of25/.eachto Thomas f/^rtn^** 

Richard Needham for 190/., that sum being provided transferee, 

« sold his 
^^^ shares, the 
purchaser 
buying them on behalf of his son, and procuring the name of his son to be inserted in 
the list of shareholders of the Company. The transfer was executed by the vendor, 
but not by either the purchaser or his son. It appearing that the son, from the 
first, repudiated the shares, and that the purchaser never intended to accept them 
on his own account : Held (without deciding any question of liability as between 
the vendor and the purchaser) that the vendor had not made a valid transfer of his 
•hares, and was rightly placed on the list of coniributories of the Company. 
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1850. and paid by T. R. Needfianu It appeared that, in COIIB&- 
^^^^ quence of directions given by T. & Needham, the shareB 
Hbnnesst. sold were transferred into the name of R. Needham, the 
son of T. R, Needham ; that this transfer was executed 
by M. Hennessy^ but was not executed by R. Needham ; 
that the name of R. Needham was, however, duly en- 
rolled in the books of the Company, and registered as 
one of the shareholders of the Company. It also ap- 
peared that R, Needham gave no authority to his father 
for the transfer, but in fact from the first repudiated the 
gift ; that he never received any dividend on the shares, 
or attended any meeting of the Company; that the^ 
repudiation of the transfer, though known to T. R. Need — 
ham, was never communicated to M. Hennessy or th 
Company ; that both M, Hennessy during his -life ani 
J. C, Hennessy as his executor after his death. 



took place in May 1846, paid calls on shares which MZ. 
Hennessy continued to hold in the Company, but n 
calls on the sixteen shares transferred; that neith< 
M. Hennessy nor his executor heard any thing in refe 
ence to these shares imtil October 1849, when the 
received notice that his name was put on the list o 
contributories of the Company by the Official Manager. 

T* R. Needham made an affidavit, stating that, in con 
sequence of his son repudiating the ^t of the a 
and the transfer not having been executed, he treat 
the transaction as at an end, and that, though he receiv 
circulars and notices addressed to his son, he destroy 
them without making any communication to his eon 
The following are the principal clauses of the deed o: 
settlement of the Company which were referred to 
the course of the argument. 

Clause 17. '^ That it shall be lawful for the pnh— 
prietors in the said Company, or their legal repre8enta>-^ 
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tivesy whether by marriage, or as execators^ or adminis- ]L850. 
trators, or legatees, to sell and transfer to any person or ^T^^^"^ 
persons whomsoever all or any of the shares of such Hbnnbsst, 
proprietor in the property and funds of the Company, 
and whenever any such sale and transfer shall be made, 
a return or account thereof shall be made to the clerk 
or the agent for the time being of the said Company, and 
shall from time to time be entered and registered in the 
books of the said Company, on payment of the fee of 
2s. 6(L on each share so transferred, and the person or per- 
sons to whom such transfer shall be made shall be and 
stand in all respects and to all intents and purposes in 
the place and stead of the person or persons making such 
transfer, and shall* be liable to be sued in an action of 
covenant or otherwise for any breach of the rules and 
regulations of the said Company, as fully and effectually 
to all intents and purposes as if such person or persons 
to whom such transfer or transfers shall have been 
made had been a proprietor or proprietors at the date 
of these presents, and the form of transfer of such share 
or shares may be in the following words or to the like 
effect, varying the names and descriptions of the con- 
tracting parties as the case may require ; — * 

— . to — 1 -^ ^^ ^ consideration 

both inclusive. J of paid to me by 

of in the county of do hereby 

bargain sell assign and transfer to the said 
shares of /. each numbered as per margin of and 
in the capital stock of the Company called the St 
Greorge Steam Packet Company, To hold unto the said 

, his heirs executors administrators and 
assigns, subject to the same conditions as I held the 
same immediately before the execution hereof. And 
I the said do hereby agree to accept and take 

the said shares, subject to the same conditions. As 
witness our hands, this day of 18 • 

Witness (Signed) 
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1850. Clause 18. " And every deed or transfer^ being exc- 

^^^^J^ cuted by the seller or sellers and the purchaser or 
Hbnnessy. purchasers of such share or shares^ shall be delivered to 
and kept by the clerk of the said Company^ who shall 
enter in a proper book or books to be kept for that 
purpose a memorial of such transfer and sale, and en- 
dorse the entry of such memorial on the said deed of 
sale or transfer, for which no more than Is. is to be paid, 
and on request a certificate of each share shall be deli- 
vered by him to the purchaser or purchasers for his 
her or their security, and for which certificate no more 
than Is, 6d. shall be paid; and until such memorial 
shall have been made and entered as above directed, 
such purchaser or purchasers shall have no part or share 
in the profits of the said Company, nor any interest for- 
such share or shares paid to him her or them, nor- 
any vote or votes in respect thereof as a proprietor oi 
proprietors of the Company." 



Clause 21. ** That every person who being a 
of any shares in the capital of the Company shall tak< 
a transfer ^or assignment of such shares, and shall no 
previously to such purchase have executed or othe 
wise acceded to these presents, and shall not at the tim< 
of the ssud shares vesting in him in such capacity by th 
means aforesaid be a recognised proprietor in the Com 
pany in respect of any other shares in the capital, shal 
as to all duties obligations claims and demands upon o: 
against him in respect of such shares be considered 
a proprietor in the Company from the time of the shares^ 
being so purchased by or becoming so vested in hinted 
as aforesaid, but as to all profits rights privileges bene^- 
fits and advantages to arise from the said shares, nci^ 
such person shall be considered a proprietor in respect^: 
of the same until he shall Iiave executed or otherwise 
acceded to these presents.'' 

Clause 51* 




CASES IN CHANCERY. 205 

Clause 51. " That the person by whom or in whose 1850. 
name the shares shall be held or stand shall to all in- ^^^^^ 

JLx jparte 

tents and purposes whatsoever be deemed at law and Hennesst. 
in equity the absolute sole and beneficial owner and 
holder of such shares^ and shall as such be the only per- 
son known to or recognised by the said Company in 
all votes transfers notices payments receipts and other 
matters relative to the same shares, and the Company 
shall in no case be bound to notice or be affected with 
express notice of any trust." 

Mr. Malins and Mr. Surragcy for J, C Hennessy^ sub- 
mitted generally that the transfer was valid, and that 
at the time of the passing of the Winding-up Act, 
M. Hennessy had ceased to be liable as a shareholder in 
the Company; that the "Winding-up Act created no 
new liability, and, therefore, that the Master had rightly 
excluded the name of J. C. Hennessy from the list of 
contributories. They contended that the provisions con- 
tuned in the deed of settlement relative to the form in 
which transfers were to be made were only for the 
protection of the Company, and did not affect the 
validity of an act, which, as in this case, the Com- 
pany had themselves recognised ; Taylor v. Hughes, (a) 
They referred to Bumes v. Pennell (b), as shewing that 
Jif. Hennessy could not have shared in the profits of 
the Company, and could not therefore be held liable 
for losses. They mentioned also the case of Foster 
v. The Governor and Company of the Bank of Eng^ 
land, (c) 

Mr. Bacon and Mr. J. V. Prior, contra, referred to 
the clauses of the deed of settlement above set out, and 

contended 

(a) 2 Jones ^ Lot. 24. (c) 15 Law J. Q. B. 212. 

\b) 2 H. L. Ca. 497. 
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. 1850. contended that under these it was dear that the estate 
^"^T^^^^ of M. Hennessy must still be held liable, there having 

JitX parte , , , . , • 

Hbnmesst. been neither in the original form of the transaction, nor 
by any subsequent acts on the part of the alleged trans- 
feree, a recognition of any transfer of the liability of 
the original shareholder. 

Mr. MaUnSy in reply. 



Jtdy 15. 2^*^ LOKD COMMISSIONER Mr. BaBQN EoLFE nOW 

delivered the judgment of the Court as follows : — 

In this case the Company had been duly constituted^ 
by deed, and it was in full operation. Michael HenneMs^^ 
was in and prior to the year 1841 a ohiureholder, holding^ 
several shares, that is, one of 1002., and several of 252. ;. 
and the only question is, whether, on the 22nd October^ 
1841, he so sold and transferred sixteen 252. shares 
as to have gotten rid of all liability to the Company in 
respect of them. Michael Hennessy died in 1846, and J, 
C Hennessy is his personal representative. The Master^ 
considered that Michael Hennessy had, in 1841, divested- 
himself of all interest in these sixteen shares, and re- 
fused to place his executor on the list of contributories ; 
but, on the application of the Official Manager, Vice* 
Chancellor Knight Bruce came to a different condusion, 
and referred it back to the Master to review his report, 
in order that he might place on the list the name of^ 
•/. C. Hennessy as executor of Michael. Mr. Hennessy 
moved, by way of appeal, to discharge this order on the 
ground above stated, namely, that Michael Hennessy 
had ceased to be the holder of these shares in October 
1841. 



A great 
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A great deal of evidence was taken before the Master; 1850. 
but there appears, in the result, to be no doubt about ^JT^^'^T/ 
the facts, and the only question is, as to the legal Hbnnbsst. 
consequence of those facts when considered with re- 
ference to the clause in the Company's deed relative 
to transfers. The clause directing the mode of transfer 
b clause 17, and is as follows; — (His Lordship here 
read the clause as above set out) 

The facts are these; In October 1841 Thomas 
Richard Needham^ wishing to benefit his son Richard 
Needham who was an engmeer and whose business 
made it necessary for him often to cross to and from 
England and Ireland^ purchased for his son through 
a broker at Cork, the sixteen shares in question from 
Michael Hennessy, (the holder of shares to a certain 
amount having the privilege of passing to and fro in 
the Company's vessels without charge). The purchase 
money, 190/., was then paid to Michael Hennessy by 
the agent of Thomas Richard Needham, but the pur- 
chase was made in the name of the son. Michael 
Hennessy thereupon executed, at the office of the Com- 
pany at Corky a transfer to the son, that is, Richard 
Needham^ of the sixteen shares; but this transfer was 
never executed or acceded to by Richard Needham. On 
the contrary when he was soon afterwards informed, by 
Thomas Richard Needham his father, of what had been 
done, he wholly declined to have any thing to do with 
the shares, believing, as he says, that the Company was 
insolvent. 

Under these circumstances, it is plain that nothing 
had been done by Richard Needham which could make 
him liable as a contributory. It was however argued 
that, though Richard Needham the proposed transferee 
might not be liable, still the Company had precluded 

itself 
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1850. itself from treating Michael Hennessy as still being one 
^^^V of its members ; but this is not so. Michael Hennessy, 
Hennessy. in order to relieve himself from liability, was bound to 
procure a transferee who should put himself in his place. 
The only transfer ever attempted to be made was to 
Richard Needham the son^ who it is admitted never in 
any manner accepted it. The mode of transfer required 
by the deed of settlement is, as we have already seen, 
a transfer to be executed by the transferee^ in order to 
signify his consent and so to make himself liable as a 
purchaser. Till that had been done, the seller continues 
liable to the Company as one of its members. It was 
said that there were laches in the Company in not 
getting the transferee to signify his acceptance or re- 
jection ; but this is not so. What could the Company 
do more than they did ? There was the transfer exe- 
cuted by the seller waiting to be executed by the pur- 
chaser, if he had chosen to present himself, but he nev( 
did so. 



It was argued that this w^as really a purchase by the^ 
father, and some facts were relied on in the evidence 
tending to shew that the Company considered and^ 
treated the father as the purchaser. This we think i£^ 
not at all made out ; but even if it were, it would no^ 
vary the case ; for it is abundantly clear that the trans-' 
fer in the books was to the son, and not to the father ^ 
and the evidence clearly shews that the father neYer* 
accepted, or intended to accept, any of the shares in. 
question. Whether, as between Hennessy and th^ 
father, the father might be compelled to accept th^ 
shares, is a question not now before us. 

Vice-chancellor Knight Bruce was of opinion thai^ 
Micliael Hennessy ^ as a shareholder, was liable up to the 
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2l8t October 1841 ; that never having made a valid 1850. 
transfer, he continued liable after that date and up to ^^^^^ 

' ,. Ex parte 

his death ; and so that the name of J. C. Hennessy, his Hennessy. 
executor, was properly placed on the list of contribu- 
tories. In that opinion we entirely concur, and this 
motion must, therefore, be refused with costs. 



I 



FORSYTH V ELLICE. July u. 15. 



N this case a motion had been made by the Plain- Before The 
tiffs before the Vice-Chancellor Wigramy after the fionert Lord ' 

hearing of the cause, that the evidence of a witness Lanodalk 

- ,, ' ^ 1 -11 IT 11 1 and Mr. Baron 

taken de bene esse m Canada might be published and Kolfe. 

read before the Master to whom the cause had been The general 

referred. It did not appear that there was any thing ^*® ".that 

to have prevented the examination of the witness in taken de bene 

the ordinary way before publication passed in the ^"^g p^^^ 

cause. The Defendant opposed the motion before the Wished in cases 

where the 
Vice-Chancellor as being totally irregular, and also on witness might 

the CTound that there was no proof that the witness ^^^^ ^^^ ®"^ 
^ * was not ex- 

was amined in the 
regular way, 
the proper period for such examination being between the time when the cause is 
at issue and when publication passes. 

This general rule is, however* liable to exception in a special case. 

Where the right or liability to account is in question in a cause and not par- 
ticular items of account, it would be improper for the purpose of the hearing to 
examine witnesses upon particular items not specially charged in the pleadings to be 
erroneous ; and therefore in such a case, and as an exception to the general rule, 
the depositions of a witness examined de bene esse as to particular items might be 
published after the hearing of the cause, although such witness might have been and 
had not been examined in the regular way before publication passed. Semble, 

The case of a witness examined de bene esse as to the general correctness of ac- 
counts, and not examined subsequently as he might have been in the regular way, 
held not to constitute an exception to the general rule ; and a motion after the 
hearing to publish his evidence for the purpose of using it in the Master's office 
refused. 

Vol. IL P 
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1850, was not then in a condition to be personally examined. 
The Vice-Chancellor having overruled the first ground 
of objection, and having made an order referring it to 
the Master to make enquiries on the other point, the 
Defendant now appealed to the Lords Commissioners of 
the Great Seal. 

The facts of the case are fully stated in the judg- 
ment of the Court, and will also be found in the 7th 
volume of Mr. Harems Reports, page 290. 



The Solicitor-General and Mr. Brett, for the De- 




fendant, insisted that the Order of the Vice-Chancellor^^ 
was wrong, and that, according to the settled practic 
of the Court, the evidence in question could not noi 
be used ; Fitzpatrick v. Webb, (a) 

Mr. R, Palmer and Mr. Dickenson, contrh. Th< 
general rule of practice relied upon on the other sid 
does not apply, for the Plaintiffs in this case could no 
properly have examined the witness for the purpos^^ 
of the hearing, and were not therefore bound to publiskB- 
his evidence. His evidence relates solely to the ao — 
coimts, and could only be used in the Master's oflSce 9 
and it is a rule of this Court that a Plaintiff is not foir* 
the purpose of the hearing to enter into evidence on th^ 
subject of accounts; Law v. Hunter (b), Walker ir- 
Woodward (c), Tomlin v. Tomlin (d), Duke Hamilton V- 
Meynal,(e) The circumstances of the case of JFit^- 
patrick V. Webb (a) were entirely different from thoee o"^^ 
the present, and the decision therefore does not appl; 
(They also referred to Smith v. Althus. (jg)) 



(a) 2 Moll. 313. (<?) 2 Dick. 788. ; S. C. 

{b) 1 Huss. 100. Anonj/moui, 2 Fa. 497. 

(c) lb. 107. (g) 1 1 Ves. 564. 

(d) 1 Hare, 241. n. 
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The SoUcttar-General in reply. 1860. 
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delivered the judgment of the Court as follows : — 

In this case a motion was made before Vice-Chan- 
cellor Wigram that the depositions of a witness taken 
de bene esse might be published, and it was ordered 
that the motion should stand for further evidence as to 
the state of the witness's mind, with a view to ascer- 
tain whether he was then capable of being examined. 
The Defendant Ellice now moves to discharge the 
order^ and that the motion for the publication of the 
depositions may be refused. 

The original bill was filed in June 1837> and an- 
swered on the 20th Augtist 1838, and being amended 
in February 1839, another answer was put in on the 
20th May 1842. The bill was further amended^ and 
another answer put in in 1843^ and replication in the 
causes was filed on the 16 th April 1844. In the 
mean time the Plaintiffs moved that Charles Tait should 
be examined as a witness de bene esse. The appli- 
cation was supported by two affidavits, one of WiU 
Ham Forsyth and John Blackwood Forsyth^ who stated 
that they were informed and believed that Charles Tait 
^as a very material witness on their behalf in the 
causes, and that without his evidence they could not 
lafely proceed to a hearing therein ; that he was the 
^nly witness to some of the facts and circumstances 
connected with the matters in question in the cause, 
.nd which they were advised were material and neces- 
ary to be proved therein. The other affidavit was that 
^f John Ranee Ileawood, who stated that the entries in 

P 2 the 
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1850. the books of Sir Alexander Mackenzie & Co., touching 
the transactions mentioned or referred to in the plead- 
ings or many of them^ were made by Charles Tait, and 
that various accounts touching such transactions were 
made out by the said Charles Tait, who was the only 
witness who could prove the correctness of the entries 
in the books and the accounts so made out by him. 
Upon these affidavits, an order was made for the 
examination of the witness de bene esse, and he was 
examined accordingly. The causes being at issue, wit- 
nesses were examined on both sides in the usual course. 
The Plaintiffs did not (as for any thing which appears 
to the contrary they might have done) examine Charles 
Tait regukrly as a witness in the cause. If he had 
died or become incapable before publication or before 
the examination of witnesses had been completed, his 
depositions taken de bene esse might have been pub- 
lished ; but it does not appear that the occasion arose 
for asking for an order for that purpose, and in July, 
1844, publication passed in the regular way. 

A decree was made on the 11th July 1845. Charles 
Tait is said to have become insane in 1846 ; and on 
the 14th January 1850, the motion was made to pub- 
lish his depositions, and that the same might be read 
before the Master to whom these causes were referred. 
This motion was supported by the affidavit of Robert 
Cowie, who stated that Thomas Thain left Canada in 
1826, and that after his departure the books of account 
referred to were kept or made up by Cliarles Tait, who 
was the only person who (but for the unsoundness of 
his mind) could give evidence of the accounts and of 
the errors and corrections existing in such accounts; 
and by the affidavit of Francis Ommaney, who states 
that, in proceeding to take the accounts the Master hm 
called on the Plaintiffs to produce evidence relating t 
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or explanatory of contested items of account between 
the Plaintiffs and Defendants, and that Charles Tait is 
the only person who (but for his insanity) would be 
able to give such evidence. 

The question is, whether, under the circumstances 
here stated, the motion ought not to have been refused. 
The Vice- Chancellor considered that, if it had been 
proved that the witness was insane at the time when 
the motion was made, the depositions ought to have 
been published. 

There can be no doubt that, according to the general 
rule, depositions taken de bene esse in a cause are not 
to be published in cases where the witness might have 
been and was not examined. Not, however, construing 
the words ^^ might have been " so strictly as to make it 
absolutely necessary that an examination or an en- 
deavour to examine the witness should be made at the 
earliest possible moment of the period during which 
the examination might or ought to have been made ; 
l)ut the proper period for examination is between the 
time when the cause is at issue and the time when pub- 
lication passes ; and if during this period the witness, 
whose depositions de bene esse it is desired to publish, 
might have been and was not examined, publication of 
depositions taken de bene esse has not in any case been 
allowed. All general rules may, however, be liable to 
some exception in a special case. 

A special reason for not examining the witness in 
this case is stated to be that, according to two cases 
before Lord Giffordia)^ witnesses ought not to be 
examined before the hearing as to disputed items of 

account. 

{a) Law V. Hunter, 1 Run, 100. ; and Walker v. Woodward, lb. 107. 

P 3 
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account. Without repeating observations which have 
often been made on those cases, there is no doubt that 
in a ease where the right or liability to account and the 
general authenticity of books and accounts, and not 
particular items, were alone in question, it would be 
improper to examine witnesses upon particular items of 
account not specially charged to be erroneous in the 
pleadings. In this case it is not stated that in the 
pleadings, and in the affidavits it does not appear that, 
particular items were charged to be erroneous, or that 
the intention was to examine the witness concerning 
particular items of account The witness, as appears 
by the affidavits, was intended to prove the correctness 
of the entries made by him in the books and in the 
accounts made out by him : he might, therefore, under 
the order have been properly examined as to the fact 
whether the entries which he had made in the books 
and accounts were correct ; but he could not have been 
properly examined for the purpose of proving errors or 
special facts not charged in relation to particular items 
of the account ; and depositions taken upon particular 
items of account, of the impeachment of which the other 
parties had no notice, could not, as it seems to us, be 
read against them. 



The opposition to the motion to discharge the order of 
the Vice-Chancellor was also supported by reference to 
the case of Smith v. Althus (a), in which it was correctly 
stated by Lord Eldoriy that when the Court directs an 
inquiry into a fact, it is in the nature of a new issue 
joined. But that issue arises out of the facts charged 
or alleged in the cause; and the trial of it proceeds 
in a regular manner, the examination of witnesses in 
the Master's office being founded on facts specifically 

charged. 

(a) 1 1 Vet, 564. 
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charged. If in this case it were held that upon the ac- 
sounts to be taken in the Master's office the issues 
were ncw^ as is assumed in the argument^ and that the 
ifitness examined de bene esse was not examined on 
facts in any way appearing to be put in issue at the 
time when he was examined, the other parties who 
30uld not be aware of the subject of the examination 
night be exposed to the greatest injustice. 




FOBSTTR 

o. 

Ellice. 



We cannot think that this is merely a question of 
itrict practice. Various occasions occur in which the 
examination of witnesses de bene esse is absolutely neces- 
(ary for the due administration of justice ; and if the 
examination be properly conducted, the depositions, 
hough not taken under all the sanctions which are de- 
irable, must, under proper circumstances, be read and 
ised ; but the rule that the party obtaining such depo- 
itions must, if he have the opportunity, examine the 
ritness in a regular manner and with all the sanctions 
hought necessary in other cases, is also of great imp- 
ortance; and in this case we do not think that the 
pecial circumstances warrant any departure from the 
eneral rule. It therefore appears to us that the order 
omplained of must be discharged. 
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xTuly 5. 9, 10. 
15. 



BETWEEN 

ANDREW INDERWICK and ALFRED 
COWAN, on behalf of themselves and all other the 
Proprietors or holders of Shares in The LONDON 
CONVEYANCE COMPANY (except the De- 
fendants to the Bill), - - . Plaintiffs. 

AND 

HENRY SNELL, ALEXANDER HAMIL- 
TON, FREDERICK WINDLE WHEATLEY, 
HENRY HARMS, ROBERT TANNER, ED- 
WARD DONNE, THOMAS SEABORNE and 
THOaiAS HEMMING JOHNSON, Defendants. 



Before The 
Lords Com' 
mUtioners 
Lord Lang 
PALE and 
Mr. Baron 

ROLFE. 

At a meeting 



npHIS was a motion by the Defendants H. Snell, 
-■- A. Hamilton^ F. JF. Wheatley^ E. Donne and T. 
Seaborne, to discharge an order made by the Vice- 
Chancellor Wigram on the 1 5th Jvne 1850, the eifect 
of which order was to restrain the Defendants H. Snell^ 

At a meeung ^ Hamilton and F. W. IVheatley from acting as Direo 
of a Company ^ o 

regularly tors of the London Conveyance Company, except in 

rwJiuti^^^^^ concurrence with the Plaintiffs and the Defendant T. 

were passed //. Johnson. 
removing cer- 
tain Directors 

for miscon- From 

duct, the deed 

of settlement of the Company providing that such a meeting might remove any Di- 
rector ** for negligence, misconduct in office, or any other reasonable cause.*' Other 
Directors were subsequently elected in their place. A bill was then filed by the 
removed Directors to set aside the proceedings of the meeting and the election of 
the new Directors. Held, on a motion for an injunction to restrain the new Di- 
rectors from acting, that the expression " reasonable cause ** in the Company*s deed 
did net refer to such a cause as in a court of justice would be held reasonable, but 
only to such a cause as should be deemed reasonable by the shareholders assem- 
bled at a meeting duly convened, and therefore that the Court had no jurisdiction 
to interfere ; nor, where no ca.se of direct fraud was proved, to determine whether 
the decision of the meeting had or had not been unduly influenced by unfounded 
statements made by persons taking an active part in the proceedings. 



Snell. 
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From the manner in which the case was dealt with 1850. 

y the Court, a very few words only are necessary by '^^^^^ 

ray of introduction to the Judgment of the Lords ^ «. 
/ommissioners. 

The afiuirs of the London Conveyance Company 
deviously to the 20th December 1849 were managed 
y six Directors, — viz. the Plaintiffs, and the Defend- 
nts H. Snelly A. Hamilton, F. W. Wheatley and T. H. 
Johnson. At an extraordinary general meeting of 
he Company held on the 20th December 1849 the 
i^liuntifib A. Inderwick and A. Cowan, together with 
he Defendant T. H. Johnson, were removed from 
leing Directors on the ground of alleged misconduct 
The Defendants H. Harms, R. Tanner and E. Donne 
rere subsequently chosen in the place of the removed 
)irectors ; and the Defendant T. Seaborne was chosen 
Q additional Director, the deed of settlement of the 
/ompany authorising the appointment of seven Direc* 
>r8. It appeared that the Plaintiffs protested against 
le meeting of the 20th December 1849, and refused 
> be present at it. 

On the 4th March 1850, the Plaintiffs A. Inder- 
nek and A. Cowan filed their bill, the object of which 
ras to have the meeting of the 20th December 1849 
eclared illegal, and the proceedings thereof and the sub- 
squent election of the new Directors set aside. The 
ill prayed an injunction to restrain the Defendants 
r. Snell, A. Hamilton, and F, W. Wlieatley from acting 
8 Directors, except in concurrence with the Plaintiffs 
nd T. H. Johnson, and to restrain the Defendants E, 
Donne and T. Seaborne from acting at all as Directors 
if the Company. The grounds relied on by the Plain- 
iffs will be found fully stated in the judgment of the 
Lords Commissioners. 

The 
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The Plaintiffs moved before the Vice- Chancellor 
Wigram for an injunction in the terms prayed by the 
bill ; and on this application his Honor made the order 
now sought to be discharged. 

The Solicitor- General and Mr. Glasse, for the De- 
fendants H. Snelly A. Hamilton, F. W. Wheatiey, 
E. DonneTf and T. Seaborne^ in support of the appeal 
motion, {a) 

Mr. Bethell, Mr. fV. M. James, and the Hon. F. Byron, 
for the Defendants H. Harms and B. Tanner^ who 
having also appealed by a separate notice of motion 
against the order of the Yice-Chancellor^ supported the 
present application. 

Mr. Toller, for the Defendant T, H. Johnson. 

Mr. Wood and Mr. Bird, for the Plaintiffs^ supported 
the order of the Vice-Chancellor. 

A large body of evidence was gone into on both sides^ 
but it appears unnecessary to notice it for the purpose 
of the present report 



The argument turned chiefly on the question whether 
it was competent for the Court to interfere with the 
decision of the general meeting of the 20th December 
1849^ regard being had to the terms of the deed of 
settlement of the Company, and to the facts of the 
case in reference to that meeting. It was also con- 
tended 



(a) The motion was opened 
on the 22nd June 1850, before 
the Lords Commisshners Sir 
Lancelot Shadwrll and Mr. 
Baron Hoi.pe, but in conse- 



quence of the illness of the for- 
mer, was subsequently reopened 
and argued as stated in the Re- 
port here given. 



Snbll. 
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tended that the suit was improperly framed, inas- 1^50. 
much as the Plaintiffs did not represent the absent t^*^^^^^ 

'^ INDRRWICK 

shareholders. With regard to the meeting of the 20th ^ v. 
December 1849, it was insbted by the Defendants, and, 
as will be seen from the judgment held by the Court, 
that it was convened in conformity with the provisions 
of the deed, and that no fraud was practised in refer- 
ence to the proceedings which took place at if. 

The following cases were cited and commented on 

» bearing on the several pointa raised in the argn- 

nient; The Queen v. The Governors of Darlington 

School {a). In re Fremington School, Ex parte }Vard{b\ 

Caiman v. Tlie Eastern Counties Railway Company (c), 

Bagshaw v. The Eastern Union Railway Company (d), 

J*'oss V. Harbottle (e), Mozley v. Alston (g), The Exeter 

and Crediton Railway Company v. Buller (A), Lord v. 

^he Governor and Company of Copper Miners (i), 

Ridgway v. The Hungerford Market Company (A), 

JNatusch V. Irving {I). 



The Lord Commissioner Lord Langdale now July 15. 
<ielivered the judgment of the Court as follows : — 

This was a motion to discharge an order of Vice- 
dUhancellor Wigram, whereby it was ordered that the 
UDefendants Snelly Hamiltony and Wheatky should be 
estrained from doing authorising or permitting any 

act 

(a) 6 Q. B. Rep. 716. (e) 2 Hare, 461. 

(6) Before Vice-chancellor (g) 1 PhU. 791. 

night Bruce, May and June (K) 16 Law J. Chanc, 449. 

846, and January and February (i) 2 Phil, 740. 

847. (k) 3A.^E.n\. ♦ 
(c) 10 Beav, 1. (/) Gow on Partnenhip, App. 
(rf) 7 Hare, 1 14. p. 398. 
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act as Directors of the London Convejance Company, 
except as therein mentioned, and also from preventing 
or interfering with the Plaintiffs and the Defendant 
Johnsouy in exercise of their powers as Directors of the 
Company. There are other directions in the order, 
which it does not appear necessary to enumerate on thia 
occasion. 



There were six Directors of the Company, Indertmck, 
Cowauy Johnson^ Snell, Hamilton^ and Wheatley. In 
the year 1849 disputes took place; Mr. Snell charged 
Itiderwickj Cowan, and Johnson with misconduct, and, 
at length, an extraordinary general meeting of the 
shareholders, one of the objects of which was to remove 
Inderwicky Cowan, and Johnson from being Directors, 
was convened. The meeting was held on the 20th 
December, and it was then resolved that Inderwick, 
Cowan, and Johnson should be removed. This removal 
is the act principally complained of by the bill, and in 
respect of which relief is sought. 

The Plaintiffs allege first, that the Defendant Snell 
and others used improper and fraudulent means to pro- 
cure the resolutions to be passed ; secondly, that the 
meeting was illegally convened ; and thirdly, that no 
legal grounds of removal were substantiated. 



On the other hand, the alleged fraud is denied ; se- 
condly, the meeting is alleged to have been convened and 
conducted with regularity ; and thirdly, it is contended 
that it was lawfully in the power of the shareholders 
assembled at the timcf to consider and determine the 
question whether the grounds of removal then alleged 
were or were not reasonable; and that the meeting 
having considered that there were reasonable grounds 

of 
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af removal, this Court has no authority to control its 
decision. 

As we do not think that there is any sufficient evi- 
dence of the fraud alleged, we have had to consider 
first, whether the meeting was regularly convened, and 
if so, secondly, whether the shareholders thus assembled 
had sufficient authority to remove the Directors in the 
manner they did. 

On reading the clauses of the deed relating to the 
calling of meetings of the shareholders, we are of 
opinion that the meeting of the 20th December 1849 
was regularly convened, and that it was lawful for the 
shareholders there assembled to consider and determine 
the question whether the Directors complained of should 
>e removed. It was no legal objection to the considera- 
don and determination of that question that no notice 
Tvas given that other questions were to be considered at 
;he same meeting. 

Kow the 27th clause of the deed provides, 'Hhat an 
extraordinary general meeting specially called for the 
purpose may remove from his office any Director or 
Auditor for negligence, misconduct in office, or any 
>ther reasonable cause." The argument for the Pldntiffs 
rested on the allegation that the general cause of removal 
referred to in the clause being expressed to be reason- 
ible, prevents the power referred to from being a power 
to remove at pleasure arbitrarily or capriciously, and 
cnade it requisite that the proceeding for exercising the 
power should be in its nature judicial, and that the 
reasonable cause should be such as a court of justice 
would consider good and sufficient. If this argument 
could be sustained, all proceedings at such meetings 
vould be subject to the review of the courts of justice, 

which 
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which would have to inqiiire whether the cause of re- 
moval which was charged was in their view reasonable, 
whether the charges were bond Jide brought forward^ 
whether thej were substantiated by such evidence as the 
nature of the case required^ and whether the condusioii 
was come to upon a due consideration of the charge and 
evidence. But the deed is silent as to these matters, 
and the question is whether any such power of con- 
trol in the courts of justice is to be inferred from 
the words ^^ reasonable cause " contained in the 27th 
clause; whether the expression '^ reasonable cause** con- 
tained in such a deed of a trading partnership can be 
held to be such a cause, as upon investigation in a 
court of justice must be held to be bondjlde founded 
on sufficient evidence and just ; or whether it ought not 
to be held to mean such cause as in the opinion of the 
shareholders duly assembled shall be deemed reasonable. 
We think the latter is the true construction and efiect 
of the deed. 



In a moral point of view no doubt every charge of 
a cause of removal ought to be made bond Jide, sub- 
stantiated by sufficient evidence^ and determined on 
a due consideration of the charge and evidence; and 
those who act on other principles may be guilty of 
a moral offence : they may be very unjust^ and those 
who (being present at the meeting) are innocently misled 
by the statements made to them, have no doubt a 
just right to complain that they have been led to con- 
cur in an unjust act. But the question is, whether by 
this deed the shareholders duly assembled at a general 
meetmg might not, or had not a right to, remove a 
Director for a cause which they thought reasonable, 
without its being incumbent upon them to prove to 
this or any other court of justice that the charge was 
true and the decision just, or that the case was sub- 
stantiated 
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stantiated after a due consideration of the evidence and 1850. 
charge. We cannot take upon ourselves to say that in i^Jp^J^^^ 
the case of a trading partnership like this, this Court has ^ v. 
upon such a clause in the deed of partnership jurisdic- 
tion or authority to determine whether, by the un- 
founded speech of any supporter of the chaise, the 
shareholders present may not have been misled or un- 
duly influenced. 

All such meetings are liable to be misled by false 
or erroneous statements, and the amount of error or 
injustice thereby occasioned can rarely, if ever, be 
appreciated. This Court might inquire whether the 
meeting was regularly held, and in cases of fraud 
clearly proved, might perhaps interfere with the acts 
done ; but supposing the meeting to be regularly con- 
vened and held, the shareholders assembled at such 
meeting may exercise the powers given them by the 
deed. The effect of speeches and representations cannot 
he estimated, and for those who think themselves ag- 
grieved by such representations, or think the conclusion 
unreasonable, it would seem that the only remedy is 
present defence by stating the truth and demanding 
'time for investigation and proof, or the calling of an- 
other meeting, at which the whole matter may be re- 
considered. The Plaintiffs, objecting to this meeting 
sind considering it illegal, protested against it, but ab- 
stained from attending, and, therefore, made no answer 
or defence to and required no proof of the charges 
made against them. The adoption of this course was 
unfortunate, but does not afford any grounds for the 
interference of this Court. 

We are far from thinking that the charges made by 
3Ir. Snell against the Plaintiffs and Mr. Johnson were 
inrell founded. He appears to have made a very exag- 
gerated. 
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gerated, aad in some retpeots an unfounded statemei 
and in the present state of the evidence, if the questi 
were, whether the charges were well founded, we mij 
think it our duty to saj that they were not. But 
the real question is, whether the shareholders at 1 
meeting had not a right to remove Directors : 
such causes as to them seemed reasonable ; and as ' 
think that, on the true construction of the deed, th 
had such right, we are of opinion that the order gnu 
ing an injunction ought to be discharged. 
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1860. 



The ATTORNEY-GENERAL v. ANDREWS. jnne 24. 

nnmS was an application on behalf of the Defendant Before The 
to discharge a special injunction granted by the jnUnoners ' 
Vice-Chancellor of England on the 24th January 1850, ^otd Lang- 
whereby his Honor restrained the Commissioners of Mr. Baron 
the Southampton Waterworks from paying any monies, ^^l"^*- 

being part of or arising from the rates levied or to be ^™™"- 
, ° *^ ° ^ Bioners under 

levied under the provisions of a local Act of Parliament, a local Act of 

in or towai-ds the expenses incurred or to be incurred th^o^ct^f 

in or about the preparing promoting or prosecuting which was to 

an intended Bill or Act of Parliament. town of i^ 

with water. 

The Information, which was filed at the relation of ered to raise 

William James Le Feuvre. a Town Councillor and ex ^""^ ^y **" 

^ . . . « sessment, to 

officio Commissioner, against Richard Andrews one of be applied in 

the Commissioners (the Act constituting the Com- ^-fi^^^gy^ 
luissioners authorised them to sue or be sued in the name having imnie- 
of one of their body), stated that, by the following, ^^ ^^^ p^^. 
among other provisions of the Act 6 & 7 Will, 4. c. 96. poses of the 
^ local and personal) it was enacted; — that it should be otherwise car- 
lawful for the Commissioners of the Waterworks thereby r^5 ^*^ ^,^^ 

" into execitiion : 

authorised to continue and mamtain the then present Held that, 

conduits reservoirs and other waterworks belonging to jJ^^^fgl. 

the town of Southampton^ and to improve and extend sioners might 

the same, and particularly to enlarge the then present appfied'Tfir ^ 

reservoirs in the Common near Southamptouy and to funds raised in 

build erect construct and maintain such other re- proceeding in 

scrvoirs parliament 

prejudicial to 
the object of 
the Act ; yet they were not justified in applying them to defray the expense of 
obtaining another Act of Parliament giving more extensive powers for carr}'ing out 
the object of the existing Act. 

Vol. II. Q 
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Bervoirs or waterworks on the said Common as might 
be necessary or convenient and as the Commissioners 
should think proper for furnishing an additional supply 
of water, and from time to time to alter repair or 
discontinue the same works or any of them, and to 
substitute others in their stead, and generally to do 
and execute all other matters and things necessary or 
convenient for constructing continuing maintaining 
altering repairing or using the works, and also to 
collect and raise water by boring in and under the 
said Common, or by such other ways and means as 
they might from time to time think proper, and to 
take and use any springs or streams of water which 
might be found in constructing the said works, they 
the said Commissioners doing as little damage as might 
be, and making compensation for any injury that might 
be sustained by any persons or corporations by the 
exercise of such powers, and to convey such water 
through or under the several streets roads lanes and 
other places within the limits of the Act, or any of the 
public roads adjoining the said town or the liberties 
thereof, for the purpose of supplying with water the 
inhabitants of the said town &c. And the said Com- 
missioners, at any meeting held in pursuance of suoh 
Act, were thereby authorised and empowered out of 
the first monies arising from such rate or assessment 
to pay the charges and expenses of procuring and 
passing the Act, and after payment of such charges 
and expenses, to apply the produce of such rate in the 
carrying into execution the purposes of the Act, and 
also to pay and discharge any monies borrowed and 
any debt or debts incurred in the execution of certain 
Acts therein recited and thereby repealed that might at 
the passing of the Act remain unpaid ; and out of the 
first monies which should come to their hands by any 
means whatsoever the Commissioners were thereby re- 
quired 
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quired in the first place to pay and discharge the costs 
charges and expenses incurred preparatory to and in 
applying for and passing the Act, together with lawful 
interest for any money advanced for that purpose from 
the time or respective times of such advances, and to 
apply the remainder of such monies in payment of the 
interest which should from time to time become due on 
the monies borrowed by virtue of the repealed Acts, 
and to be borrowed under the powers of the Act, and 
in payment of annuities granted by virtue of the re- 
pealed Acts, or to be granted under the provisions of 
the Act, and in repairing extending and enlarging 
the works, and erecting new works, and in otherwise 
carrying the Act into execution. 
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The Information then stated that, in pursuance of 
a resolution come to by the majority of the Commis- 
sioners on the 7 th November 1849, notices were pub- 
lished that an application was intended to be made to 
Parliament in the ensuing session for leave to bring in 
a Bill to amend and extend or to repeal and other- 
wise provide for the powers and provisions of the above 
Act, and that it was intended to enable the Commis- 
sioners to take water from certain other places than 
those from whence it was then derived, with various 
other powers ; that at a subsequent meeting it was re- 
solved by a majority of the Commissioners, that a sum 
of 2507. should be advanced to meet the necessary ex- 
penses of obtaining the intended Act ; and that a cheque 
for this amount was drawn by the Commissioners and 
cashed by their bankers. The prayer of the Informa- 
tion was in the terms of the injunction granted by the 
Vice-Chancellor as above stated. 



Mr. Ro. and Mr. Shebbeare, for the Defendant, sub- 
mitted that an application by the Commissioners to 

Q 2 Parliament 
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Parliament for an extension of their powers was clearly 
for the advantage of the town, and if not witlun the 
express letter of the existing Act, was quite within 
its scope and intention ; that the Commissioners might 
have expended all the rates in boring and other works ; 
that they also would have had a right to apply the 
rates in opposing an Act of Parliament, Bright t. 
North (a); and that, therefore, they ought to be in- 
vested with similar powers when originating an applica- 
tion to Parliament with the view of maintaining the 
interests of which they were the trustees. 



4 Mr. Alalins and Mr. G. M. Giffard, in support of 

the Injunction, were not called upon by the Court. 



The Lord Commissioner Lord Langdale. 

The only question here is, whether the Commis- 
sioners are entitled, under the provisions of this Act of 
Parliament, to expend money which belongs to them 
as such Commissioners in an application to Parliament 
for increased powers to be exercised for the benefit of 
the town of Southampton. The Act of Parliament was 
passed in the year 1836; its object was to maintain 
the public conduits and other works belonging to South" 
amptouy and to provide an additional supply of water to 
the inhabitants of the town and neighbourhood. (Hi 
Lordship here referred to the provisions of the Act) 



10 

E is 



Now what the Commissioners want to do is 
than the Act contemplates, or in any way empowers 
and they want to do it by means of funds raised by th« 
assessment, which, under this Act, they have power t» 
make. It is said that the obtaining of an Act of P 
liament is to be considered as incident to the objects i 

vie 

(a) 2 Phil. 216. 
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view under the powers given by the Act, but it does not 
appear to me to be so. The powers given to the Com- 
missioners are given to them for certain specific pur- 
poses, and they have not the least reference to any 
application to be made to Parliament In that respect 
this case is not at all similar to the one that has been 
cited, because if the Commissioners were making a de- 
fence against an aggression of such a nature as could 
only be resisted by an Act of Parliament, then indeed 
it might be said that the power of applying for such 
an Act was incidental to the power they necessarily 
must have for the defence of the interests entrusted to 
them. There is nothing, however, of that kind at all 
to be found in the present case. The only thing here 
to be determined is, whether the funds raised by the 
rates assessed for the particular purposes of this Act 
are to be applied for other purposes of a similar kind, 
which, in all probability, would be greatly beneficial to 
the inhabitants of Southampton. Upon, however, look- 
ing at and considering this Act, it appears to me that 
the Vice-Chancellor has come to a perfectly correct 
conclusion, and that there is no reason to disturb it. 



1850. 
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The Lord Commissioner ]Mr. Baron Rolpe, in 
expressing his concurrence in the opinion of Lord Lang^ 
dalcy observed that it could not be suggested that the 
purpose contemplated by the Commissioners was a 
|:)roper application of the funds authorised to be raised, 
Xinless it could be held as coming under the words 
** otherwise in carrying this Act into execution." His 
Xiordship then proceeded as follows : — 

In the case of BriglU v. North (a) the section relied 
Vipon by the Lord Chancellor authorised the parties to 
^^ise a rate of a certain amount, and directed them 

to 

(a) 2Phn.2\Q. 
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to apply the funds in doing constructing and execut* 
ing all such works acts matters and things as they 
should from time to time deem necessary proper or 
expedient for putting the banks of the rivers therein 
mentioned into and maintaining the same in a per- 
manent state of stability ; and the Act thus giving to 
the parties a distinct authority to apply the funds for 
nudntaining the works contemplated in a permanent 
state of stability, the Lord Chancellor held that by a 
reasonable construction they would be empowered to 
resist any act likely to be injurious to those works. 



Applying this reasoning to the present case, we find 
that the Commissioners are authorised to apply the 
funds for certdn specified purposes, and ^^ otherwise in 
carrying this Act into execution." Now, if other par- 
ties had been applying for an Act that would have the 
efiect of supplying water to Southampton^ I think that 
the doctrine laid down in Bright v. North (a) would 
authorise these Commissioners in applying a portion of 
the funds in resisting that which, if not resisted, would 
prevent them from carrying the present Act into execa- 
tion ; but here there is nothing of the sort. The object 
of the Act being to get a supply of water for the town 
of Southampton, the Commissioners find that the supply 
is not large enough, and therefore wish to have another 
Act containing more extensive powers. This cannot 
be said to be a carrying of the existing Act into ex 
cution, nor to be within the scope and spirit of 
which was the object of the legislature in passing tb 
Act. I apprehend that it is clearly an application 
the funds, which cannot be upheld, and that the ordec: 
of the Vice-Chancellor is perfectly right The a 
must therefore be dismissed with costs. 




(a) 2 PhU. 216. 
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DALGLISH V. J ARVIE. Jmc 24, 25. 

THIS was a motion on the part of the Plaintiflfe ?«fore 7%^? 
X J- 1 1 ^ f XT* ^1 Lords ComtnU' 

to discharge or vary an order of the Vice-Chan- Honers Lord 

cellor of England, bearing date the 17th April 1850, ^n'd'M^^Lon 
dissolving an injunction, obtained ex parte by the Plain- Kolfb. 
tiffs, whereby the Defendant was restrained firom ap- «^ , 
plying the design in the Plaintiffs' bill mentioned, or the condition] 
any other design being the same or a fraudulent imita- mentSned in 
tion thereof, for the purpose of sale, to the ornamenting the 4.th sec- 
Df any calico or other woven fabric, and from publish- Designs Copy- 
ing selling or exposing for sale any such calico or other J!^*''^^' (^ 
woven fabric as aforesaid to which such design or any r. 100.) that 
lesign beinc: the same as or a fraudulent imitation 7^% ^^^^J?^ 

^ ^ ... before puoUca" 

:hereof should have been so applied,' during the term of Hon been 
line calendar months to be computed from the 9th [^^^pliATa-^ 

December 1848, until answer or further order. tion is limited' 

to publication 
after the de- 

The Bill, which was filed on the 21st July 1849, by sign has been 

^AT>Y*. > inT^v*. > !• • -MM embodied and 

A. o. Dalghsh and R. Dalghsh, calico-pnnters at Man- introduced 
Chester, stated that, previously to the 9th December |.||^^j^^"® 
1848, Leopold Bemheim an individual in their employ, Quare. 

^|. A party is 
entitled to 
oove to dissolve an injunction, if, from ambiguity in its terms, he may under any 
onstruction of the order be prejudicially affected. 

It is the duty of a party asking for an injunction to bring under the notice of the 
yourt all facts material to the determination of his right to that injunction ; and it 
I no excuse for him to say that he was not aware of the importance of any facts 
rhich he has omitted to bring forward. 

Thus, where a Plaintiff obtained an ex parte ii\]unction on the facts stated in the 
ill, but other facts came out in the Defendant's answer raising a question of law 
n which the right of the Plaintiff to the injunction depended : Held, that the 
mission of the Plaintiff to bring these facts under the notice of the Court was of 
^f a sufficient ground for dissolving the injunction. 

Principles on which the Court acts on an application for an injunction to re^ 
train a party from prosecuting a legal right. 

Q4 
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1850. at their ex})ense, and for their use and benefit^ had m- 
^^^^"^ vented and designed a cei-tain new and original design 
V. applicable to muslin, calico, and other woven fabrics, 

specified in class No. 10. in the A'ct 5 & 6 Vict c. 100. 
which they had, on the 9th December 1848, duly re- 
gistered according to the provisions of the Acts 5 & 
6 Vict. c. 100. and 6 & 7 Vict. c. 68. ; that on the 
10th July 1849, they had been informed that the 
Defendant had been exposing for sale, and in fact 
had sold, certain printed calico containing a design 
which was ]^a copy, or fraudulent imitation, of the 
said registered design. The Bill then prayed an in- 
junction, and an account of the sales of the pirated 
design, and a delivery up to the Plaintiffs, or the de- 
struction, of all such calicoes and other fabrics, and 
the plates on which such design was engraved, the 
Plaintiffs waiving all penalties and forfeitures which 
the Defendant might have incurred. On the 23rd July 
1849, the Plaintiffs obtained an injunction ex parte^ 
in the terms above stated. 

On the 19th October 1849, the Defendant put in his 
answer, by which he stated, that the pattern or design, 
in the Bill alleged to have been fraudulently imitated 
and applied by the Defendant, was published by the ex- 
hibition thereof to divers persons at the warehouse or 
place of business of the Plaintiffs at Manchester^ and ac- 
cording to the common course of their business, by the 
space of two months next preceding the 9th December 
1848 (being the day when the pattern or design was by 
the Bill stated to have been registered), and that the 
Defendant being, at and prior to the 9ih December 1848, 
an assistant salesman in the employ of the Plaintiflb as 
such calico-printers, did, under their sanction and au 
thority, so exhibit and publish the said pattern or d 
sign before the same had been registered or engraved 

Th 
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The answer then alleged, that, by and accorcUng to 
the course of the business of the PMntiffs as regulated 
by them while the Defendant was so in their employ, 
he the Defendant did in each week, and as part of his 
ordinary duty, collect patterns of other printers, and 
that such of the last-mentioned patterns as were liked 
by the Plaintiffs were pasted into books for the use 
of the designers from time to time employed by the 
Plaintifis, and for the purpose of supplying such de- 
signers with hints ideas or suggestions for new pat- 
terns; that Leopold Bemheim in the Bill named was 
one of such designers for whose use or assistance 
while in such employ the patterns of other printers 
were so collected ; that from time to time when new 
patterns were produced by the designers one copy 
thereof was made for the use of the pattern engraver, 
and other copies thereof were, according to the system 
of business of the Plaintiffs, prepared in a variety of 
colours for the purpose of shewing the effect of such 
patterns, and were then entered in a book kept by the 
Plaintiffs for exhibition to their customers, so as to 
enable the Plaintiffs to select orders for goods to be 
printed with or according to the designs appearing in 
such book of patterns; that the pattern in the Bill 
alleged to have been fraudulently imitated, having been 
so prepared and entered in such book, was by T. C. 
Aitchison as salesman, and by the Defendant as assistant 
salesman, of the Plaintiffs, and also by Mr. Adams 
another salesman of the Plaintiffs, and with and under 
their sanction and authority, shewn and exhibited at 
the warehouse or place of business of the Plaintiffs at 
Manchester^ to most of the customers of the Plaintiffs, 
and to at least one hundred such persons in the course 
of two months before the 9th December 1848, and also 
before and during the engraving of the said design for 
the Plaintifis' use ; that the Defendant, and T. C. Ait* 

chtSOTlf 
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ckUoUi a^cl Mr. Adams, with the privity of the PlaJntiflw, 
exerted themselves so to exhibit and expose the same 
design, in order to induce the customers to give such 
orders, and that the Defendant, and T. C, Aitchisony and 
Mr. Adams upon such occasions solicited such orden; 
that the PlaintifiB had it in their power to register the 
same pattern or design by the space of two months prior 
to the 9th December 1848, but purposely (and according 
to their common course of business in that behalf) de* 
ferred such registration until, by such exhibition thereof, 
orders were obtained for the same to a sufficiently 
remunerative amount, and that such course of business 
was taken or followed by the Plaintiffs for the purpose 
of avoiding the expense of producing such patterns in 
different colours in cloth to take orders from, and the 
expense and trouble of registration in case any pattern 
so prepared should not be successful in attracting cus- 
tomers. The Defendant admitted the sale of 125 pieces 
of calico with the alleged pirated design, and the pos- 
session of 150 pieces of the same pattern, but refused 
to give any account of the sales until the Plaintiflfs had 
established their legal right, which he altogether denied, 
both on the ground of a dedication to the public, and 
because the pattern or design had been copied from the 
French. 






The nine months copyright granted by the Act 5 & 
6 Vict c. 100. having expired, the Defendant's soli- 
citor, on the 10th January 1850, applied by letter to 
the Plaintiffs' solicitor to consent to the dismissal of 
the Bill. This letter not being answered, the De- 
fendant moved before the Vice-Chancellorof jEnyimrf 
to dissolve the injunction. His Honor dissolved the 
injunction with costs, on the ground that it had been 
obtained on an affidavit, which did not allude to the 

circumstances 
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ciroamstances disdosed by the answer, and therein 1850. 
alleged to have amounted to a dedication of the design 
to the public The Bill was subsequently amended, 
introducing the facts which the answer referred to as 
disentitling the ^.Plaintiffs to any copyright in the de- 
sign, and denying the legal conclusion sought to be 
drawn from them by the Defendant 

■ 

Mr. Bolt and Mr. fV. T. 8. Daniel, for the Plaintiffii, 
in support of the appeal motion. No application was 
made to dissolve the injunction, until after it had be- 
come inoperative, and the term of copyright had ex- 
pired. It was not ripe for the Court to enter into the 
question of dedication until the hearing of the cause, 
and the motion ought to have been ordered to stand 
over until the hearing. The Plaintifis' construction 
of the Act is the reasonable and right construction, 
for a publication of a design can only be intended 
when that design is embodied and introduced into a 
fabric By the Acts 27 Geo. 3. c. 38. and 34 Geo. 3. 
c. 23., which are in pari materid^ the protection or 
copyright is to commence from the day of publication, 
" which shall be truly printed with the name of the 
printer or proprietor at each end of every such piece 
of linen, cotton, calico, or muslin." Although these 
Acts are now repealed, yet, so far as they serve to 
illustrate the definition of the word ^^ publication," they 
may be referred to, and they clearly shew that it is 
not the design which is intended to be protected, but 
the printed fabric : the words in the 4th section of 
the Act 5 & 6 Vict c, 100., '^ unless such design have 
before publication thereof been registered" &c, must 
therefore be so construed. 

[ TTie Lord Commissioner Lord Langdale. Is 
it not a publication of the design by a shopkeeper to 

shew 
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shew it to a customer, and might not the legislature 
have extended the time to nine months with the express 
view of registering the design ?] 

The lost words of the 4th section bear out the con- 
struction for which the Plaintiffs contend, for by them 
the marks denoting a registered design are, *^ to be put 
on such article of manufacture or such substance, either 
by making the same in or on the material itself of 
which such article or substance shall consist, or by 
attaching thereto a label containing such marks." There 
is no limit set to the protection of the design until it is 
printed, for the legislature will only protect skill in 
connection with capital ; and it surely cannot be argued, 
that in the case of a modeller, who takes a cast to 
several silversmiths in succession, the last of whom 
adopts it, there has been a publication by shewing it 
to those who have rejected it. The charge of conceal- 
ment brought against the Plsdntiffs can only be made 
out by establishing the Defendant's construction of an 
Act of Parliament, which construction it is submitted 
is erroneous, and the charge must therefore fall to 
the ground. 

\_TIie Lord Commissioner Lord Langdale. The 
question on the Act is one of great importance ; but, 
so far as the parties are concerned, it is at an end ; and 
the Court will not give an opinion on a matter not pro- 
perly before it.] 



!Mr. Roundell Palmer and Mr. H, Prenderffast, for the 
Defendant, contra. As to the application to dissolve 
being made after the injunction has become inoperative, 
it has been decided that a bill may be filed to protect the 
sale of a pirated article after the expiration of the term 

for 
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or which it had been protected, Crossley v. Beverley (a); 
uid it is to be observed, that the injunction is to restrain 
he sale of any article which had been piratically made 
luring the existence of the protection. So long, there- 
bre, as the injunction continues, the Defendant is in- 
erdicted from selling the 150 pieces of the article 
ivhich he has admitted to be in his hands. It would 
lave been quite unjust to have brought the case to 
i hearing only for the purpose of deciding a question 
whether the injunction was to be sustained or not, 
when the injunction had become inoperative. There 
ire two points on this motion ; first, whether, under the 
nrcumstanccs of the exposure to view of the design 
m paper, such an injunction should ever have been 
granted at all ; and, secondly, whether the facts stated 
in the answer are not so material to the question in 
the cause, that they ought to have been brought before 
the Court on the motion for the injunction. The 
words in the repealed Acts which have been referred 
to are not in the existing Act, and by those Acts re- 
gistration is not required on the article itself; they 
cannot therefore be imported into the existing Act for 
the purpose of defining the meaning of the term ^' pub- 
lication." This is not the case of a private negociation, 
as that suggested of a modeller taking his cast to 
a silversmith, but of an habitual systematic exposure 
in the Plaintiffs' shop of the design on paper. The 
l^slature has distinguished the design from its appli- 
cation ; and the thing to be protected is the design with 
the view of being applied. The words of the 3rd sec- 
tion of the Act 5 816 Vict c. 100. prove this, " whether 
such design be applicable," &c. ; and the 15th section 
requires only copies, drawings, or prints of the design 

to 
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(a) \ Ruis, Sf 31, 166., reported in note to S/iaiffy* Coalrs, 
lb. 139. 
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1850. to be furnished to the BegiBtrar. As to the policy of 
^^^^^ ' the Act, if the exposure to sale of a design not ap- 
V. plied, was not to be deemed a publication, a book of 

designs might be purchased, after which the designer 
might register any one of his designs, and then file 
his bill to restrain the sale of an article which the 
purchaser might have manufactured. All Acts of mo- 
nopolies are to be construed in favour of the public, 
and against the monopolist. There could be no use in 
limiting the term to nine months, unless it was deemed 
sufficient; but the construction contended for by the 
Plaintiffs is to anticipate the monopoly for as long a 
time as possible at the risk only of a previous publi- 
cation. There has also in this case been a suppression 
of information on the part of the Plaintiffs which, of 
itself, is sufficient to dissolve the injunction. 

[ T/ie Lord Commissioner Lord Langdale. It 
is quite clear that every fact must be stated, or, even 
if there is evidence enough to sustain the injunction, 
it will be dissolved.] 

Where the Court entertains the least doubt as to 
the legal right, it will not exercise its jurisdiction by 
injunction, Spottiswoode v. Clarke, (a) (They also re- 
ferred to Prince Albert v. Strange, (i) ) 

Mr. Rolt^ in replyy urged that the true test of the 
applicability of a design was its application to some 
particular fabric ; that if the period of nine months was 
to run from the time when the drawing was made, the 
whole period of protection might be absorbed in manu- 
facturing the article to which the design was to be 
applied. With respect to the alleged suppression of 

any 

(fl) 2 PMl. 154. (6) Ana, Vol. T. p. 25. 
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any part of the case, he submitted that, unless it could 1850. 
be shewn that the facts alleged to have been suppressed 
were material, or had been the subject of discussion 
between the parties, or that the Plaintiffs were aware 
that such a case would be made by the Defendant, the 
injunction ought not to be dissolved ; and that accord- 
ing to the PlaintifFs' construction of the Act of Parlia- 
ment, there was clearly no suppression. 

The Lord Commissioner Lord Lanodale. 

The order for the injunction in this case divides 
itself into two parts ; by the first the Defendant is 
restrained from applying the design, and by the second 
(rem selling or exposing for sale any calico or other 
woven fabric, to which such design or any design being 
the same as or a fraudulent imitation of it shall have 
been so applied. The words which immediately follow, 
^iz. ^' during the term of nine calendar months, to be 
computed from the 9th day of December 1848," are 
illeged to be applicable to both members of the sen- 
::ence ; and indeed, if they are not to be applied to the 
>rder restraining the application of the design, there 
would be no limit to the operation of the first part of the 
Drder, which would be contrary to the law of the case. 
[f they are only to be applied to the last part of the 
^rder, then the Defendant would be merely restrained 
3rom selling the things to which the design was applied 
luring that time. 

Now I am clearly of opinion that a party (if entitled 
to be relieved at all) has a right to be relieved from 
xa order which is in its terms ambiguous, and there- 
fore that this was a proper subject of application 
to the Yice-Chancellor of Englandy and is also a 
proper subject to be considered here. I should not, 

however. 
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however, have been of this opinion, If the case had 
been such that there really was no substantial order 
from which the Defendant could ask to be relieyed, 
and if nothing but costs was to be discussed Where 
the rights of parties are at an end, or where the 
circumstances are such that they are incapable of being 
determined, I consider it is very improper to continue 
an expensive litigation in this Court merely for the 
purpose of ascertaining what costs would have been 
given if the right had been determined one way or the 
other. I have, however, on more than one occasion 
allowed a short application to be made for deciding the 
question of costs, without going on with a long litiga- 
tion, for the pretended purpose of determining the 
question In the cause, when there really was no pur- 
pose to be answered but the matter of costs. 

It remains then to be determined what ought to have 
been done upon the application to the yice-Chancellor 
of England. The Plaintiffs alleging themselves to be 
entitled to a certain design applicable to manufactures, 
filed their bill In the month of July 1849. The rights 
which they had were limited to the period which elapsed 
between the 19th December 1848, and the 19th tSep^ 
tember 1849; and the application for the injunction 
was made in July 1849. The order, which was in 
the terms already mentioned, seems to me to be capable 
of being so construed as that the Defendant was 
not to be allowed to make articles to which the in- 
vention or design applied during the term of protec- 
tion; and it appears by the answer that the Defend- 
ant has in his possession 150 pieces of goods to which 
the invention had been applied during the term. Now 
these were goods, which, if the Plainti£& had not the 
right which they chumed, the Defendant was free to dis- 
pose 
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pose of to his own advantage, and this Court would 
not have had any right to prevent his doing so. What 
then is the Plaintiffs' case? They state the fact of 
the registry, and that there had been no publication, 
but do not state any of the facts which afterwards ap- 
pear upon the answer of the Defendant. (His Lordship 
here referred to the passages of the answer above set 
forth.) 
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These facts then, which might suppose a construction 
of the statute contrary to the allegations in the bill, do 
2iot appear on the bill, but come out in the answer. 
There is, therefore, a question of law, whether having 
xegard to the facts thus appearing, the Plaintiffs are 
entitled to the protection they ask ; and there is also a 
question of practice, whether the facts stated in the 
suiswer being material to the determination of the ques- 
tion, and being within the knowledge of the Plaintiffs 
"by whom the case was brought forward, and who ob- 
tained an ex parte injunction upon their own statement, 
^whether the omission of the statement of these facts 
in tlie bill does not constitute a reason why the ex 
jparte injunction so obtained should be dissolved. Now 
"when this case came before the Vice-Chancellor of Eng* 
Jand, it was competent for his Honor either to have 
determined the law by refusing the injunction, or to 
liave left the parties to go to law ; or he might have 
dissolved the injunction as not properly obtained, it 
l)eing the duty of a i)arty who comes for an injunction 
the effect of which is to deprive another of his legal 
Tight, to ascertsdn for himself what are the facts which 
are material to be brought forward, and it being no 
excuse for him to say that he was not aware of their 
importance. 
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1850. Thus if the order of the yice-Chancellor of Engbmt 

^TT^^^'^^ was not right on the grounds on which it was iDade» 
V, I think his Honor might still be perfectly right in 

Jaryig. dissolving the injunction without deciding upon the 
question of law between the parties; for he might 
most reasonably have supposed that the nature of the 
question raised was such, that it was not fit for the 
interference of the Court, or was a point to be ascer- 
tained in a Court of law before this Court was called 
upon to interfere. Now with regard to that point I 
will say a word or two. The judgment of Lord Cct'^ 
tenham in Spottiswoode v. Clarhe (a) to which reference 
has been made, does not give the whole of the dr- 
cumstances that are to be taken into consideration in 
a case of this kind. When a Plaintiff comes for an in-* 
junction to restrain the Defendant from the prosecution 
of his legal right, there are several things to be con- 
sidered : not only is the amount of the injury 



may be done to be taken into account, but also the ez 
tent to which the decision at law upon the sul^ 
could go, and the degree of certainty, more or 
in reference to that decision. Taking these 
matters into consideration, the Court will in 
cases refuse to interfere at all, and in others refuse 
interfere otherwise than by postponing the question 
a time, nnd giving the opportunity of bringing an 
in the meanwhile. But in certain other cases, w! 
justice cannot be done without it between the parties, 
the Court, notwithstanding the inoonvenienoe, will gnm 
the injunction in the first instance, and will not leavi 
the party to any other course of proceeding to 
tain the legal right. Which of these couteee b 
proper one to be followed must depend on all the 
cumstances of each particular case; and I think it 



(fl) 2 Phil, 154. 
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dangerous to lay down that the Court must interfere in 
a case of such a nature as the present I think that the 
injunction here might very "well have been dissolved 
without determining the question of law, and also 
without determining that there was such an omission 
on the part of the Plaintiff as to make it reasonable to 
dissolve it upon that account. 

Upon the whole circumstances therefore of the case, 
and without venturing to proceed to a construction of 
the Act, which I do not think quite so easy as may be 
supposed, I think the Vice-Chancellor's order for dis- 
solving the injunction to have been right. 

The Lord Commissioner Mr. Baron Rolfe. 

I also think that the order of the yice-Chancellor 
was perfectly right The point I had the most doubt 
about was, whether there was in truth any injunction 
existing which required to be dissolved ; but I confess 
that the discussion has perfectly satisfied me on that 
point, and that it is not to be left in doubt whether 
the party is to be liable to be attached hereafter for a 
breach of this injunction. 

I have nothing to add to what Lord Langdale has 
said upon the general merits of the case ; but upon one 
point it seems to me proper to add thus much, namely, 
that the application for a special injunction is very 
much governed by the same principles which govern 
insurances, matters which are said to require the ut- 
most degree of good faith, " uberrima fides^ In cases 
of insurance a party is required not only to state all 
matters within his knowledge, which he believes to be 
material to the question of the insurance, but all which 
in point of fact are so. If he conceals any thing that he 
knows to be material, it is a fraud ; but besides that, if 

R 2 he 
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he conceals any thing that may influence the rate of pre- 
mium which the underwriter may require^ although he 
does not know that it would have that effect^ such con- 
cealment entirely vitiates the policy. So here, if the 
party applying for a special injunction, abstains from 
stating facts which the Court thinks are most material 
to enable it to form its judgment, he disentitles himself 
to that relief which he asks the Court to grant. I 
think, therefore, that the injunction must fall to the 
ground. 



June 26» 

Before The 
Lords Com' 
ittissionert 
Lord Lang- 
DALK and 
Mr. Baron 

KoLFE. 

One of several 
Defendants by 
his answer ad- 
mitted the 
possession of 
documents, 
but by an 
affidavit sub- 
sequently 
filed stated 
that since his 
answer he 
had deposited 
them with one 
of his Co- 
defendants. 
A motion for 
their produc- 
tion refused 
in the absence 
of the Co- 
defendant. 




BURBIDGE V. ROBINSON. 

nnHIS was an application on the part of the De- 
-*• fcndant }V. Robinson to discharge an order of 
the Vice-Chancellor of England, dated the 8th June 
1850, ordering the production by the Defendant W. 
Robinson in the usual way of, among other documents, 
three bills of exchange, admitted by him in his answer 
to be in his possession. 

The object of the suit was to impeach the bills in 
question ; and an injunction had been obtained by the 
Plaintiff restraining execution in an action at law for 
the amount of the bills. In this action a judgment 
had been recovered, on which the Defendants in equity 
were proceeding to outlaw the Plaintiff 

The Defendant W. Robinson, by his answer, admitted 
the possession of the bills, but by an affidavit subsequently 
filed, stated that he had since placed them in the hands 
of Robert Cook, another of the Defendants, as a security 
for money due by him, JV. Robinson, to R. Cook. The 

Defendant 
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Defendant W. Robinson offered to procure the inspec- 1850. 
fcion of the bills, but objected to their being produced ^T^^^^^^ 

, - Jl51}BBIDGE 

m the usual way. o. 

ROBINSOK. 

Mr. Stuart and Mr. Martindale^ in support of the 
Application, contended, that the Order of the Vice- 
ChanccUor was wrong in form, as being made on fF, 
Robinson only ; that the bills of exchange, being in fact 
the title deeds of the Defendant, ought not to have 
been ordered to be delivered up. They referred to 
Taylor v. RundeH{a), Blenkinsopp v. Blenkinsopp (b) i 
The Mayor of Berwick v. Murray, (c) 

Mr. Rolt and Mr. BazalgettCy for the Plaintiff, and 
in support of the Vice-Chancellor's Order. The answer 
having admitted the possession of the bills, and the 
parting with them being subsequent to the answer, the 
Court will enforce against the Defendant the Plaintiff's 
right to a production. The right of the Plaintiff to the 
production is clear, for there is nothing alleged to shew 
that the bills are wanted by the Defendant for any 
legitimate purpose. The case of The Mayor of Ber^ 
wick v. Murray (c) is distinguishable from the present. 

Without csilling for a reply. 

The Lord Commissioner Lord Langdale deli- 
vered the judgment of the Court as follows : — 

The rule as to the production of documents is one in 
acting upon which great attention is required ; it ought, 
however, to be strictly enforced. If the documents in 
question had been in the possession of W. Robinson^ we 
should not have considered that the order made by the 

Vice- 

(/?) 1 Cr, 4- P. 104. (r) Ante, Vol. I. p. 5.30. 

(J?) 2 PhU, 607. 
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Vice-chancellor ought to be disturbed, the general rule 
being that the Plaintiff is entitled to production when 
possession is admitted by the Defendant. Nor should 
we have been disposed to vary the order, if, after hear- 
ing the parties, the yice-Chancellor had exercised his 
discretion as to the mode of production. The answer 
of the Defendant admits the possession ; but it is not 
doubted that an affidavit may be used to explain why, 
notwithstanding such admission, the Defendant is en- 
titled to a protection which he did not daim by his 
answer. Here it appears that the Defendant has 
parted with the documents, and that they are now in 
the hands of another party. The effect, therefore, of 
making the order must be to direct the Defendant to 
do an act which it is not in his power to perform, for 
this is not like the case of documents in the hands of a 
solicitor over whom the client has a control. The 
Defendant R. Cook has an interest in these bills, and 
the Court is asked to make an order affecting this in* 
terest in his absence. 



Without, therefore, going into the use which may 
made of these documents, and looking at the fact tha 
we are asked to make an order which it may be im- 
possible for the Defendant to obey, and one whi 
affects the interest of a party in his absence, we thin 
that the three bills of exchange ought to be except 
from the order to produce. 
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The ATTORNEY-GENERAL v. The Corporation December 8. 

of LONDON. ^\^ 

January 14. 

r|iEUE2 Infonnation in this case was filed, ex officio^ Before The 

.-*• by Sir Frederick Pollock^ Her Majesty's Attorney- ^^ Lord*^ 

General, on the 15th February 1844, for the purpose Cottenham. 

of determining the respective rights of the Crown and a Plaintiff is 

of the Corporation of the City of London in the soil ^P^^^^ ^^ 
^ . ' discovery 

and bed of the river Thames, and of the shores thereof, from the De- 
iKStween certain limite. S^' ^t. 

which consti- 
To tutes his, the 
Plmntiff's, 
title, but also for the purpose of repelling what he anticipates will be the case set 
up by the Defendant. This does not extend, however, to a discovery of the evi- 
dence upon which the anticipated case of the Defendant is to be supported. 
. The object of the Act 21 JacA, c, 14. was to put a Defendant litigating with the 
Crown in the same situation as any other Defendant ; but this Statute does not 
apply in equity, where, in the matter of discovery, the Crown and a subject litigat • 
ing together are precisely on the same footing as ordinary parties. 

Semble, A Defendant cannot protect himself from discovery on the ground of 
disclosing the evidence of his title, where his only allegation of title is negativing 
the title of the Plaintiff. 

Where the bill charges that the Defendant is in possession of documents which 
relate to the matters in question in the suit, the Defendant cannot protect himself 
from setting out a list and description of such documents by merely alleging his be- 
lief that they do not contain evidence of or tend to shew the Plaintiff's title, but 
he is bound distinctly to n^ative the allegations in the bill. 

The authorities on the above points examined and commented on. 

An agent cannot get an adverse title, unless he can distinctly shew that the acts 
on which he relies are in respect of title, and not in respect of agency. 

In a suit by the Attorney-General the general rule as to costs is, that, as the 
Crown does not pay costs, the Attorney- General does not receive costs where, if 
I private individual, he could have been called on to pay them. Where, however, 
f a private individual he could not have been called on to pay costs, the rule does 
\ot apply. 

Thus, in a case where the Attorney- General had excepted to the Defendant's 
answer for insufficiency, and the exceptions had been allo>^ed by the Master: 
Held, on affirming this decision, by the Master of the Rolls and .subsequently on 
appeal by the Lord Chancellor, that the Attorney-General was entitled to costs, the 
^e being that a party who merely supports the decision of a competent jurisdic- 
:ion is never called on to pay the costs of so doing. 

The decision of the House of Lords on the question of costs in the case of TItc 
Corporation of London v. The Atlome^ 'General, 1 H, L. Ca^ 471. observed upon. 

K 4 
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To this Information the Corporation demurred^ and, 
on the 17th April 1845, their demurrer was overruled 
by the Master of the Rolls (a), whose decision was, 
on the 13th March 1848, confirmed on appeal by the 
House of Lords, (i) An answer was then put in by 
the Corporation, and to this answer the Attorney- 
General took five exceptions, which were allowed by 
the Master. The Corporation excepted to the Master^s 
report, and their exceptions having been overruled with 
costs by the [Master of the Rolls (c), they now ap- 
pealed, both on the question of sufficiency and on that 
of the costs, to the Lord Chancellor. 



In order to render intelligible the points under dis- 
cussion, it becomes necessary • to make the following 
statement of the pleadings in the suit. 



The Information stated the right of the Crown to 
the matters in question, to the following effect : — that 
by the Royal Prerogative, the ground and soil of the 
coasts and shores of the sea round this Kingdom, and 
the ground and soil of every port haven and arm ol 
the sea creek pool and navigable river thereof into— 
which the sea ebbs and flows, and also the sliore lying — 
between high-water mark and low-water mark at ordi- 
nary tides, belong to Her Majesty, and Her Majesty — 
has a right of empire or government over the naviga — 
ble rivers of the Kingdom ; that Her Majesty and her-"' 

progenitors time out of mind, is and have been seised 

in right of the Crown of England of and in the porU 
and haven of London^ and of the river Thames^ th<^ 
same being an arm of the sea into which the sea lia»* 
always flowed and rcflowed ; and that the same river ic^ 

also^ 



(fl) 8 Beav. 270. 
\b) 1//.X. C*fl.440. 



(c) 1 2 jffrar. 8. and 171. 



i 
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also^ and from time immemorial has been, an ancient 1849. 
royal and navigable river and king's highway for all ^"^rjf^^ 
persons, with their ships vessels boats and crafts to Attorney- 
pass repass and navigate at their free will and plea- 
sure, and to moor their vessels in convenient parts of The ^ 
the river, not impeding the navigation* omSondon* 

The Information then stated, that the Mayor or the 
Corporation of London had, for a very long period, 
either by prescription or under some grant from the 
Crown, exercised the office of Conservator of the Biver, 
and that the Corporation had lately claimed, not only 
to exercise by the Mayor such office of Conservator, 
but had also claimed the freehold of the soil and bed of 
the river, and of the shores between high and low 
water mark within the same limits in which the office 
of Conservator was exercised. It then alleged that, 
under such claim, the Corporation had made grants to 
various parties, enabling them to embank the soil of 
the river, and to build thereon between high and low 
water mark, and charged that these grants were bad, 
inasmuch as the Corporation had not the title to tlie 
freehold which they claimed, and inasmuch, also, as these 
grants were injurious to the navigation of the river, 
and, therefore, to permit them would be contrary to 
the duty of the Corporation as exercising the office of 
Conservator. 

The Information then charged, that the Defend- 
ants pretended that the Corporation had such title to 
the freehold of the soil and bed and shores of the 
river, as before stated, under some grant from the 
Crovm, and met this pretence by a charge that no 
charter or letters patent given or granted by any of 
Her Majesty's predecessors, contained any grant of the 
soil and bed of the river, or of the shores thereof 

between 
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.1849. between high and low water mark, to the Corporation 

^Jljl*^ of Londofiu It then charged, that the Defendants pre* 

Attohnbt- tended that they had some charters which did not con* 



Obneral 



tain any grant of the soil and bed or shores of the river, 



the but which recognised such grant ; and it met this pretence 
ofIKk^? ^y charging, that in no charter granted to the City of 
London, had any immemorial right of the Corporation to 
the ownership of the soil and bed and shores of the river, 
as arising from any previous grant, been recognised and 
confirmed. It then charged, as another pretence of 
the Defendants, a grant or charter of the 23 Hen. 6., 
including a grant of the matters in question ; and met 
this by charging, that such charter was of no force- 
and effect to pass to the Corporation the soil bed^ 
and shores of the river, and that, if the language of 
the charter were sufficient for that purpose, the sama^ 
charter had been subsequently revoked or annulled^. 
It then charged, that the Defendants pretended thai 
they had a right to the soil and bed and shores 
the river founded on immemorial usage, proved b; 
certain acts of ownership ; and it met this pretence by"" 
charging that no sufficient acts of ownership could 
shewn as evidence that the pretended right of thi 
Corporation to the soil and bed and shores of 
river was founded on immemorial usage. It thei 
charged that, even if the soil and bed of the rivei 
and the shores thereof between high and low watei^^ 

mark had been granted to the Corporation, yet, inas 

much as the embankments were a nuisance, sue) 
ownership of the soil and bed and shores of the riverj 
as cisdmed by the Corporation, would not authorise th< 
grants made by the Corporation. It then charged^ 
that the Defendants had in their possession som^ 
charters, letters patent, &c., relating to the matter^ 
aforesaid, whereby the truth of the several matter^ 
thereinbefore mentioned would appear. 

The 
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The Information contained specific interrogatories, 1849. 
bnnded on the above charges, for the purpose of ob- ^^xju^*^ 
ftining discovery^ First, as to the charters alleged bj Attorney 
he Defendants to contain a grant of the bed and soil ^"nbbal 
Jid shores of the river; Secondly, as to the charters The 
ll^ed to cont^ a recognition of such grant ; Thirdly, onSv^oN? 
;8 to the charter of the 23 Hen. 6. ; Fourthly, as to the 
killed acts of ownership in evidence of immemorial 
laage ; and Fifthly, as to the documents generally in 
lie possession of the Defendants. 

The Answer of the Corporation denied the title of 
he Crown to the bed and soil and banks of the river, 
f ithin the limits in the Information mentioned. The 
[)efendant8 submitted, as a matter of law, whether 
he Crown had such general right as in the Information 
killed. They claimed to have been, from time imme- 
norial, seised and possessed of, and well entitled unto, 
md to have been in the actual uninterrupted possession 
)f, by the exercise of acts of ownership, the bed and soil 
)f the river Thames and the banks and shores thereof 
between high and low water mark, and to have been 
:br all the time aforesaid, in the actual and exclusive 
exercise and enjoyment of all such rights and powers as 
)elonged to and were capable of being exercised and 
mjoyed by the owner of the legal estate and interest 
n the bed and soil and banks of the said river within 
lie limits in question. They admitted that they had, by 
Jie Mayor, held the office of Conservator of the river ; 
mt submitted, that their rights as such Conservator, 
ifere distinct from, but were compatible with, their 
rights of ownership. 

YTiih respect to the first four heads of discovery 
iought by the Information as -above stated, the Defend- 
ints submitted, that to compel such discovery would 

be 
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be to violate the spirit and intention of the Statute 
21 Jac. 1. e. 14. (of which they claimed the benefit), 
and a subversion of the common law right and priouaple, 
that the clsdmant of an estate of freehold jshall recover 
by the strength of his own title^ and shall have no 
right to a discovery of the title by which such estate 
is held. 



With regard to the fifth head of discovery, wUch 
related to the documents, they admitted that they had 
in their possession certain deeds, instruments, charter, 
letters patent, &c., relating to, and touching and con- 
cerning the said right and title of the Defendants to the 
freehold of the bed and soil of the said river Thorns 
and the enjoyment thereof, all which several deeds, 
instruments, charters, letters patent, &c., evidenced 
and shewed, or tended to| evidence and shew, such 
right and title of the Defendants as aforesaid, and all 
which the Defendants were advised and believed formed 
material parts of the evidence possessed by the De- 
fendants of their aforesaid right and title, and all which 
were intended to be made use of and given in evi- 
dence by the Defendants in support of their said 
right and title in this cause, and none of which said 
several deeds, instruments, charters, letters patent, &c., 
(lid, as the Defendants were advised and believed, evi- 
dence or tend to shew or prove the pretended and 
alleged right of the Crown set up in the Information, 
nor would the Informant derive any proof in support of 
his case, from the production of such deeds, instru- 
ments, charters, letters patent, &c., or any or either of 
them ; but the Defendants said that they could not 
specify or describe such deeds, instruments, charters, 
lettera patent, &c., or any or either of them, in any 
list or schedule without, as they were advised and 
believed, disclosing the nature and character of the 

evidence 
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evidence on which they intended to rely as proof of 
their aforesaid right and title; and^ therefore^ under 
the circumstances therein stated^ the Defendants sub- 
mitted and insisted that they were not bound, and 
ought not to be compelled, to set forth a list or schedule 
of such deeds, instruments, charters, letters patent, &c. 
The Defendants admitted the possession of other docu- 
ments relating to the matters in the Information men- 
tioned other than the title of the Defendants to the 
bed and soil of the river, a list of which they set forth 
in the schedule, and save as aforesaid they denied, &c 



1849. 



The 

Attornbv- 

Gbnbral 

V. 

The 
Corporatioii 
of London. 



The exceptions taken by the Attorney-General com- 
plained of the answer as insufficient, in not having an- 
swered the interrogatories relating to the five heads of 
discovery above mentioned. 



The following are the interrogatories to which the 
first four of these exceptions severally referred. First, 
" Whether it is not true that no charter or letters 
patent given or granted by any of her Majesty's pre- 
decessors, kings or queens of this realm, contain any 
grant of the ground soil or bed of the river Thames^ 
or of the shores thereof between high and low water 
mark, to the Mayor Commonalty and Citizens, or how 
do the Defendants make out the contrary; and that 
the Defendants may discover and set forth, under or 
by what charter or letters patent or other grant they 
claim to be entitled to the freehold of the soiL" 
Second, " Whether it is not true that in no charter or 
charters granted to the city of London by any of her 
Majesty's predecessors, has any immemorial right of 
the Mayor Commonalty and Citizens to the ownerhsip 
of the soil bed and shores of the river, as arising from 
some previous grant as aforesaid, been recognised and 
confirmed, or how do the Defendants make out the con- 
trary; 
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trary; and that the Defendants, the Mayor Com- 
monalty and Citizens may discover and set forth by 
what charters or letters patent or other documents they 
maintain that the said pretended right is recognised 
and confirmed." Third, " Whether it is not true that 
the charter or letters patent of King Henry 6. is <ff 
are of no force and effect to pass or convey to the said 
Mayor Commonalty, and Citizens the said soiL" Fonrth, 
^^ Whether it is not true that no sufficient acts of 
ownership on the part of the Mayor Commonalty and 
Citizens, or other deeds matters or things can be shewiv 
as evidence of such immemorial usage." 



The Fifth and last exception related to the general 
enquiry as to the possession of docimients, the answer 
to which has been above set out 

Mr. Beihelly Mr. Serjeant Meretoetherf and Mn BdU' 
dell, for the Defendants. 

The SoUcitor^General (Sir John Romilly), and Mr, 
Mauky supported the decision of the Master of the 
Bolls. 

Mr. Bethellf in reply. 

The arguments on both sides, and the authorities 
cited in reference to the right to discovery, were so 
nearly the same as those used before the Master of the 
Rolls as reported in the 1 2th Volume of Mr. Betman^s 
Reports, page 8, that it appears unnecessary to repeat 
them here, especially having regard to the full manner 
in which the case is entered into in the judgment of 
the Lord Chancellor. 



Mr. 
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Mr. Serjeant Merewether^ on behalf of the Defend- 1849. 

antSj argued at great length, and cited very numerous ^^'^^^^ 

authorities, in opposition to the general right of the Attornbt- 

Crown alleged in the Information; but the Lord "«Ral 

Chancellor, in the course of the argument, stated that The ^ 

this was not a question with which he could in any of^^oii* 
way deal on the present occasion. 

On the question of costs, it was contended, on behalf 
of the Defendants, that the Master of the Bolls was 
Wrong in overruling the Defendants' exceptions with 
costs; that the rule that the Crown, when suing in 
respect of its private revenue, neither pays nor re- 
ceives costs, applied to the present case. The case of 
Smith V. Earl of Stair and Others (a). An unreported 
case before the House of Lords relating to the ad- 
ministration of the Duke of YorJCs estate, and the de^ 
cision of the House of Lords as to costs, in affirming 
the judgment of the Master of the Bolls on the de- 
murrer in the present case (5), were referred to in 
support of this ailment. On the other side the 
following cases were cited ; The King v. Hassell (e). 
The Attorney-General v. The Earl of Ashburnham (rf). 
The King v. Miles (c), Attorney-General v. L€vi(jgy 



The Lord Chancellor, after referring shortly Bee. 17. 
to the general statements of title contained in the 
Information, and to the pretences, and to the charges 
meeting those pretences, as above set out, and also to 
the answer of the Defendants in reference to the 
question of title, proceeded as follows : — 

The 

(a) 6 BelPi App. Ca. 487.; 13 (e) 7 T. R. 367. 
Jtir.713. (g) In the Exchequer, Mi- 

(b) 1 H. L, Ca. 471. chaelmtu Term, 1840. (Unre- 

(c) \3 Price, 279. ported.) 
(<0 1 -Sf. 4- S. 394. 
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1849. The Defendants, by their answer, deny the title of 

^^^^ the Plaintiff to the bed and shores ^of the river : they 
Attornby- do not, it is true, set up any title in themselves other 
^^^^ than what may arise from possession; but still they 
The ^ distinctly allege their own right, and negative that 
gf^JJ^^ of the Plaintiff. Now nothing can be more clear, 
from authority and universal practice, than that a 
Plaintiff is entitled to discovery not only of that 
which constitutes his own original title, but that he is 
also entitled to a discovery for the purpose of repelling 
what he anticipates will be the defence. Since re- 
plications have been disused, the Plaintiff endeavours 
to obtidn what he before would have got by a replica- 
tion, by anticipating the defence if he knows what it 
is, and alle^g those facts which, if true, would shew 
that the defence is not avtulable against him. An 
ordinary instance of this is a release which the Plaintiff 
thinks he can impeach : in such a case the bill leaves 
untouched the question of the original title, but an- 
ticipates that the Defendant will set up a release, and 
on this supposition charges tliat which would prevent 
the operation of the release. But a more ordinary 
case, and one more adapted to the immediate circum- 
stances of the present, is where a Plaintiff anticipates 
the defence of purchase without notice. In this case 
the Plaintiff makes the Defendant pretend a purchase 
without notice, and then charges circumstances which 
would shew that there was notice, so as to destroy the 
defence which he thinks will be set up. 

This is the ordinary method where the Plaintiff can 
anticipate what the defence will be ; but if a defence 
may be set up which he cannot anticipate, the uni- 
versal practice (I shall see presently whether it is 
supported by authority), in order to meet the whole of 
the Defendant's case, is, to ask the Defendant what his 

defence 
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defence is. It was said in argument that an answer 
has only two objects, the one for affording to the Plain- 
tiff the discovery of that which constitutes his title^ and 
the other for enabling the Defendant to set up what he 
relies upon as his defence ; but I apprehend that there 
is, on the part of the Plaintiff^ a right in addition to 
that which is stated in thb proposition, and that, in- 
dependently of discovery to shew his title, he is entitled 
to a discovery to repel the defence which he expects will 
be set up agwist it For this we have the authority 
of Lord Redesdale and the Yice-Chancellor Wigram. 
Lord Redesdale says (a), '^ The Plaintiff has a right to 
the discovery of the case on which the Defendant re- 
lies, and of the manner in which he means to support 
it** Vice- Chancellor Wtgram rather quarrels with the 
generality of this proposition, saying, however (ft), 
*^ That a Plaintiff is entitled to a discovery of the 
case on which the Defendant relies, that is, that the 
Plaintiff is entitled to know what the case is, admits 
of no doubt : " nor does it admit of any doubt, for if the 
Plaintiff apprehends that the Defendant will not put 
some matter in issue which may constitute his defence, 
or if he wishes for more information about it than he 
thinks he is likely to get without putting such a ques- 
tion, he has a right to ask what the defence is. It is 
quite a different matter that he is not entitled to the 
evidence upon which that defence is intended to be 
supported; and I apprehend that the language of 
Lord Redesdale has been rather misunderstood by Yice- 
Chancellor Wigramy because when Lord Redesdale says 
that the Plaintiff is entitled to a discovery of the case 
on which the Defendant relies, and of the manner in 
which he means to support it. Lord Redesdale does not 

intend 
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(6) Wigram on Discovery, 
p. 285. pi. 372. Ed. 2. 
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1849. intend to say that he is entitled to all the evidence by 
which it is to be proved^ but only that he has a right 
to know what the case is. It is not^ therefore^ enough 
for a Defendant to deny the Plaintiff's title and to 
assert his own, but he must also shew how he derivea 
of I^DON. ^^ i^ht, must shew^ in short, that he has a title whicli» 
if proved, would di^lace that of the Plaintiffi It does 
not follow from this that the Plunti^ is entitled to see 
the documents by which the Defendant's title is proved: 
on the contrary, the authorities shew that he is not; 
and Lord Redesdale himself expressly draws that dis- 
tinction: he says (a), "Where the title of the De- 
fendant is not in privity, but inconsistent .with the» 
title made by the Plaintiff, the Defendant is not bound, 
to discover the evidence of the title undeir which he 
claims." We have it, therefore, on the authoHty oC" 
Lord RedesdaUy that the Plaintiff is entitled to kno?r 
what the Defendant's case is, and how he makes it out^ 
but not to see the proofs by which that case is to b^ 
established. 

Now it was said that the Statute of a^aiBtfi^ as pleadecX 
in the answer, gives a party against whom the Grown i^ 
litigating, an advantage different from that wluoh be^— 
longs to every other Defendant. I do not at all so 
understand it. The object of the Statute was to pu'fc 
a party who was contesting with the Crown in the 
same situation as a party contesting with any 
Phdntiff; but here in equity the Crown and. the 
ject always were on the same footings and they are o: 
the same footing now : there was no evil therefore 
be remedied. At law, however, there was, arising firo: 
technical reasoning, a great injury accruing to a D< 
fendant In litigation with the Crown. The Crown'^i 

titi 

(«) 3/1/. P/. p. 190. Ed. 4. 
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title was takea to be proved, unless a contrary title 
was set out and pleaded. That was a privilege which 
the Crown maintained against a Defendant at law; 
bat no such privilege has ever been asserted here ; nor 
am I at all aware of there being any different rule, as 
far as discovery is concerned, applicable to a suit be- 
tween the Crown and a subject, and a suit between 
ordinary parties. 
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It is to be considered, then, what it is that the De- 
fendants in the present case have set out. They have 
certainly negatived the PlaintifTs title, but have not 
set out any distinct title in themselves, except that 
which arises, or may be inferred, from the absence of 
title in the Plaintiff. They are Conservators of the 
river, but they say that that Conservancy is distinct 
from their title to the soiL No doubt it is; but it is not 
to be lost sight of, that it may nevertheless give an 
opportunity for what would be very important acts of 
ownership and jurisdiction over the Thames, if they 
were exercised by a party who had not that access 
which the right of Conservancy gives to the Defendants. 
An agent cannot well get an adverse title, unless he 
can very distinctly shew that what he has done is in 
respect of title, and not in respect of his agency. That 
is exactly the situation in which the Defendants stand ; 
and in that view, in order hereafter to sec how far 
acts of agency negative the Plaintiff's title, for which 
purpose alone they could be used, by shewing an ad- 
verse title in the Defendants, it never can be lost sight 
of that the Defendants are Conservators. It has been 
argued, however, that this is not so, and that in point 
of fact the office of Conservator is exercised by the 
L(»d Mayor, and not by the Corporation. Now how 
that may be upon the charters I do not inquire ; but 
I find upon the answer that there is a most distinct 

S 2 statement 
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1849. statement that the Defendants are themselves the Con- 
servators. The Answer states that tiiey exercise that 
jurisdiction by means of the Lord Mayor of Landim 
acting for them^ but that the right to the Conser- 
vancy is in the Corporation. This statement is to be 
ofX^ooN. found in various passages ; and that it may be stated 
more broadly than the charters warrant, b immaterial : 
it is sufficient for the present purpose to shew that that 
is the title which the Defendants claim. 

We have already seen that the Plaintiff is entitled 
not only to a discovery of that which constitutes his 
title, but also to a discovery of everything which maj 
enable him to defeat the title which is expected to be 
set up against him. In the cases of Jones v. Davis (a)j 
Evans v. Harris (i), and Harland v. Emerson (c), this 
is very distinctly stated and recognised as the practice 
of the Court ; and in Stroud y. Deacon (d), where the bill 
charged that a deed, which was the Defendant's title, 
contiuned evidence which would defeat it, the Defend- 
ant was compelled to answer. Now it is also perfectly 
clear that, if the Defendant pleads a deed which con- 
stitutes his title, he cannot be compelled to produce it, 
because it is his own title and not that of the Plaintiff; 
but if the Plaintiff alleges that that deed contains 
something which would shew or support his the Plain- 
tiff's title, the Defendant is bound to answer an inter- 
rogatory founded on that allegation, because, although 
the deed is the Defendant's title, it may be the most 
important part of the evidence of the Plaintiff, who 
may find in it a recognition of that which, if true, would 
supersede the title set up by the instrument itself. In 
the case to which I have referred, Stroud y. Deacon (d), 

that 

(a) 16 Ves. 262. (c) 8 BiL 2i. S. 62. 

lb) 2 r. * B. 361. (d) 1 Ves. 37. 
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that point was distinctly raised ; but there are several 
other cases where it has also arisen. There is one 
in particular ; it was the case of a bill and cross bill. 
The suit was instituted for tithes, and the bill alleged 
that a book which belonged to the Defendant con- 
tained receipts constituting a recognition of a modus. 
The Courts on the ground that this would be evidence 
in support of the Plaintiff's case, ordered the Defend- 
ant to answer the allegation, and subsequently com« 
pelled a production of that part of the book which 
contained the receipts. In short, the general principle of 
the Court in the cases to which I have referred shews, 
that, although the Defendant will not be compelled to 
produce a document which is the evidence of his title, 
yet, if he intend to avail himself of that protection, he 
is bound to negative that which the bill alleges such 
a document to contain, so far as it would be evidence 
of the title of the Plaintiff. The reason is, that, whe- 
ther it be something to be found in the document itself, 
or to be inferred from the absence of it in the docu- 
ment, the circumstance alleged is alleged not for the 
purpose of investigating what the Defendant may have 
to shew as proof of his title, but for the purpose of 
establishing or strengthening the Plaintiff's title or 
of repelling that which he expects to be set up against 
it, all of which are legitimate points of di8C0ver}\ 
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With these preliminary observations, I proceed now 
to consider what the exceptions in the present case 
are, what it is that the Defendants decline to dis- 
cover, and what the Master of the Rolls has decided 
they are bound to discover. I may first observe, that the 
case relied upon of a party not being bound to produce 
evidence of his own title has very little application to 
a case where the Defendant in point of fact has set up 
no title, but merely that which negatives the Plain- 

S 3 tiff's 
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1849. tiff '9 title. Great discussion has sometimes taken plao^ 

^^"(^^ as to the e&ct of a negative plea ; but it is quite new 

Attornbt- to hear of a negative answer^ that is, an answer whidi 

General ojerely denies the Plaintiff's title, and refuses on this 

The ^ ground to affi)rd any discovery. The case, howeveri 

JfJ2imoM. ^^^^ he looked at as it appears on the Plaintiff's bilL 

Now the first Exception is in reference to the ]nte^ 
rogatory, — <^ Whether it is not true that no charters or 
letters patent given or granted by any of her Majesty'i 
predecessors Kings or Queens of this realm contain any 
grant of the ground, soil, or bed of the river T^mei, 
or of the shores thereof between high and low water 
mark, to the Mayor Conmionalty and Citizens, or how 
do the Defendants make out the contrary." That is 
not the whole of the interrogatory, but I take that 
branch first. If the Plaintiff is right in the general 
proposition that all beds of all navigable rivers are 
vested in the Crown, as laid down by Lord Haky then 
the Defendants can only claim by some grant from the 
Crown. Now the Defendants have not told us how 
they claim, and, therefore, if they are entitled to go 
into the case at all upon these pleadings, they may be 
able to establish their title, and may intend to establish 
it by producing some charter. But the Plaintiff says 
there is no charter containing any grant of the soiL 
The question then between the parties being to whom 
the soil belongs, the Plaintiff says that charters have 
passed from the Crown to the Corporation of Lomdam^ 
and that in none of them is there any grant of the soil 
He therefore does not ask to see these charters, which 
may or may not operate for the advantage of the 
Defendants, but it being part of his case, that in aU 
deeds which are proveable between him and the De- 
fendants, there is no grant of the soil or bed of the 
river, he has clearly a right to discovery, in order that^ 

when 
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"whack the matter cmnes to a hearing, he may have an 
admission fxom the Defendants themselves that no 
charter contains any such grant. This falls distinctly 
within the prindple of the cases to which I have abready 
referred ; and it is quite independent of knowing what 
the defence is, that the Plaintiff has a right to a dis- 
covery of what those charters do or do not contain, so far 
as^ it oodBtitutes his own title. Then comes the other 
part of the interrogatory, about which I had more doubt 
than about any other portion of the case. It is in these 
words : — '^ And that the Defendants may discover and 
set forth under or by what charter or letters patent or 
other grant they daim to be entitled to the freehold of 
the soil.*' Now that looks like an investigation of the 
Defendants' title, but it is not an investigation of th^ 
proof of that title except as to that which constitutes 
the foundation of it ; and that comes e:(actly within 
what Lord Bedesdale says, and in which the Yice-r 
Chancellor Wigram concurs, that the Plaintiff is en^ 
titled to a discovery of the case upon which the 
Defendant relies. He is entitled to know what that 
case is ; but Lord Bedesdale goes further, adding, " and 
how he means to support it." If, by these words, it is 
intended to say that the Plaintiff in the present case 
might ask to see the charters, and thus to investigate 
the evidence on which the Defendants rely, that would 
dearly be going beyond what the rule of the Court 
would permit, and Lord Bedesdale would have exr 
pressed himself too largely ; but taking the words in a 
xestricted sense, they simply enable the Plaintiff to ask 
under what title the Defendants claim the property 
which the Pkuntiff asserts to be still vested in the 
Crown. Although, therefore, that part of the interro- 
gatory was apparently open to some doubt, yet I think, 
for the reasons I have just stated, that the Plaintiff is 

S 4 clearly 
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1849. clearly entitled to an answer to the whole of the in- 
terrogatory embraced in the first Exception. 




With regard to the other Exceptions, they will be 
found to fall within the same principle as that which 
of I^NDON^ ^ ^^® already observed upon with reference to the first. 
The second Exception is^ — (His Lordship here read 
the second Exception). The question refers to charters 
recognising or confirming a grant ; and^ therefore, as to 
the Plaintiff's right to know their contents, this and 
the first Exception stand precisely upon the same 
footing. 

Then the third Exception is, — (His Lordship here 

read the third Exception). Now this relates to a matter 
of fact, namely, whether the charter of Henry 6. is now 
in operation, or has been revoked. The Defendants 
decline to answer ; but if there be such a charter, it is 
of course necessary for the Plaintiff to know whether 
it is now in force, or has been revoked. It is a fact 
quite unconnected with the Defendants* title, and the 
Exception must accordingly be allowed. 

The fourth Exception is, — (His Lordship here read 
the fourth Exception). This has immediate reference 
to the two different positions in which the Defendants 
stand, that of Conservators, and that, as they allege, of 
owners of the soiL Beyond all doubt they are Con- 
servators, and certain acts have been done by them ; 
and the question is, whether those acts are referable 
to their claim of title, or are not to be explained by 
the control and dominion which, as Conservators, they 
have obtained over the bed and soil of the river. 
Now this is no investigation of the Defendants' title. 
The question may not be of much benefit to the 

Phiintiff, 
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Flamtifi^ as the answer to It is perfectly obvioosi for 
the Defendants who set up that they have a title 
will refer all acts of ownership to that title; but it 
does not follow that on this account the Defendants 
are entitled to refuse to answer it* It is not to be 
answered bj the Corporation only under their seal, 
but the officer of the Corporation is made a party to 
the Information. He may, therefore, when he comes 
to answer this question, have to consider whether he 
can safely say that the acts of ownership alleged are 
altogether referable to the title set up, or whether 
they may not be referred to the power and authority 
of the Corporation as Conservators. It is a fact which 
it may be very important to the Plaintiff to know ; for 
if he should get an answer that those acts of owner- 
ship are not to be referred to the title, but to the office 
of Conservator, a great step would be made towards 
establishing his titie, and negativing that of the De- 
fendants. It appears to me, therefore, that tiiis and 
the foregoing Exceptions, except perhaps the latter part 
of the first, fall clearly within the rule established by 
the authorities already referred to. 
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Then comes the last Exception, which is a general 
inquiry as to the possession of documents. Now, in 
the first place, if the Defendants have not set up an 
Eidverse tide, it is impossible for them to protect them- 
Belves by the rule that a Defendant is not compellable 
to make a discovery relative to his title, because that 
Enust be founded upon his having set up some title. 
I confess that, looking very anxiously through these 
papers, I am very much inclined to think that there 
is no title set up, in the sense and meaning of that 
term as applied to the protection of a Defendant from 
discovery. There must be some legal foundation for 
hiB title before a Defendant is to be at liberty on that 

ground 
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AmoRNBT^i own title, which is merelj, in fact, a negation of tht 
Plaintiff's title. It is not, however, nriaBainy1o?ce«> 



V, 



The to any decision upon that point, becanae I think thera 
Cktfporation , . . 

of LoifDON. 18 quite enough upon the mode in which the inter* 

n^tory is answered, to shew that the Defendanti 
are not entitled to tiie protection which they aedc 
Their answer is divided into two parts: the Defends 
ants endeavour to answer what thejr feel they aie 
bound to answer, and to protect themselvea agunsl the 
remainder. They admit that they have in their posses- 
sion certain deeds &c. relating to the right and title of 
the Defendants to the fireehold of the bed and aoil of 
the river, and the enjoyment thereof, all which several: 
deeds &c. evidence and shew, or tend to evidence and 
shew, such right and title of the Defendants, and all 
which deeds &c. they are advised and believe, form 
material parts of the evidence possessed by the Defend- 
ants of their right and tide, and all which are intended 
to be made use of and given in evidence by the De^ 
fendants in support of their right and titie in the 
cause, and none of which do, as the Defendants are 
advised and bdieve, evidence or tend to shew or 
prove the pretended and alleged right of the Grown 
set up in the Information, nor would the Informant 
derive any proof in support of his case from the pnn 
duction of such deeds &c, or any or either of them* 
Then they say that they have other pi^pers, whidi 
they do not seek to protect in the same way. Now 
in the first place the charge is, that the deeds &a 
^^ relate to the matters aforesaid," that is, to the mat* 
ters stated in the Information; and the Defendants take 
upon themselves to say that they believe that they 
do not contain evidence of or tend to shew the Plain* 
tiff's titie. Have the Defendants a right to do this? 

They 
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They do not allege that the documents do not ^^ relate 1849* 
to the matters aforesaid ; " nor is there anj description ^xhe^^ 
df what thej are, so as to enable the Court to dedde ATToaNBT<. 
this point. If such a proceeding could be permittedj ensral 
a Plaintiff would never get a discovery of any docu- The 
mentSy because the Defendant might always protect qH^dom* 
himself by merely pleading his belief that they did not 
contain evidence tending to prove the Plaintiff's case. 
Now there ia a case somewhat similar to the present, 
Jerrard v. Saunders (a), where a party endeavoured to 
protect himself from the discovery of certain deeds by 
a plea of purchase for valuable consideration without 
notice, and an averment that the party under whom 
he claimed had not, to his, the Defendant's, knowledge 
and belief, any notice of the title set up by the Plaintiff; 
but the Defendant did not answer the facts charged 
in the bill as affecting him with notice. The Court 
refused to allow the Defendant to be the judge of 
what was constructive notice, and held that he was 
bound either distinctly to negative the grounds on 
which the Plaintiff asked for the production of the 
deeds, or to produce them. Now, if the Defendants 
have not set out a titie, which appears to me to be the 
result of the pleadings in this case, then it is not ne- 
cessary to resort to more authorities to ascertain 
whether there ought to be an answer to this last inter- 
rogatory or not. But even on the conclusion that they 
have set out a title, they are still not entitled to protect 
themselves from the discovery of these documents, so 
as to withhold all information as to what they are, or 
whether there arc any such at alL I think, therefore, 
that this Exception must also be allowed, and that the 
Master of the Rolls came to a right conclusion. 

I do 

(a) 2 r«.jun. 187. 
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1849. I do not follow the whole of the reasonbg of the 

^^^[^^*^ Master of the Rolls ; but, on looking through the plead- 
Attornbt- ings, the grounds on which it strikes my mind that the 
Ubneral discovery ought to be made are so very clearly explained 
The in the text books, and by the authorities, that it is 

of JSuYDON. unnecessary to advert to more than what I have already 
said with respect to the united character of Conservancy 
and claim of title. It is obvious that it is very difficult 
to reconcile the circumstance of those two things ex- 
isting together, and that it entitles the Plaintiff to a 
very scrutinising inquiry for the purpose of separating 
the acts which may be referred to one, or which may 
have arisen from the exercise of the other. It is 
impossible not to observe that, if those two things aie 
united in one and the same body, the interests of the 
public are not secured. It is the duty of the Cor- 
poration, as Conservators, to prevent obstruction, and 
to take care that the bed of the river is not applied 
to any purposes of profit to the prejudice of the public ; 
but as owners of the soil they would, no doubt, have 
an opportunity of doing that which might be very 
inconsistent with this duty. The Information, liow- 
ever, is not confined to the title arising from owner- 
ship of the soil, for it alleges that if the Defendants 
are owners of the soil, and if, therefore, the Crown 
has not that authority and power which would arise 
from the general power and title of owner of the soil, 
then the acts mentioned are neglects or abuses of 
the power and jurisdiction of the Corporation as Con- 
servators, and are to be treated as nuisances. That, 
however, does not touch the matter under considera- 
tion upon these Exceptions; and upon the grounds 
before stated, I think that the interrogatories to which 
the Exceptions relate must be answered, and that the 
appeal from the Master of the RoUs must be dismissed. 

Now 
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Now with reference to the question of costs. The 
Master of the Bolls has dealt with these parties as two 
ordinary parties^ and has given costs accordingly ; but 
it is said that costs are not to be given because there 
is a rule, or at least a practice, that the Attomey-Gre- 
neral neither receives nor pays costs. Such a rule^ 
however, although it has, no doubt, been recognised 
by the House of Lords, seems to me to be too vague 
to be generally acted on. 

His Lordship then added that, as it was of consider- 
able importance that the rule in question should be 
clearly understood, he would take an opportunity of 
considering the matter further, and of looking into the 
authorities. 
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The Lord Chancellor. 

This case stood over for the purpose of my making 
some inquiries as to the course of proceeding with 
r^ard to costs where the Attorney-General is a party. 
I have had an opportunity of looking at a variety of 
instances which clearly shew that, although there may 
be, and has been, a generally received opinion, a sort 
of saying, that the Attorney-General neither pays nor 
receives costs, yet that is open to a variety of excep- 
tions, and that there are very] many cases to be found 
in which that rule has not been acted upon. There 
does not, however, appear to have been a very general 
practice or understanding upon the subject. 



1850. 

January 14. 



Two cases in the House of Lords were referred to, 
and if they establish the rule, no doubt it is binding 
upon this Court, and it is very clear that there would 
be no option but to follow the rule so laid down. 

But 
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1850. But there is always a distinction to be taken, and. to 
*^^Jf^"*"'^ be borne in mind, between the order of the House 
Attornbt- itself, and the reasons given by the member of the 
OBNRKAf. House delivering the judgment. In the two cases 
The referred to, namely, this case in a former stage of it (a), 
of ^fBoif» when I was present, and a case from Scotland {b) last 
session when I was not present^ the order of the 
House seems to have been that there should be no costs. 
There is not, however, in either case a decision laying 
down the principle why the order was so framed, or 
why the House adopted that course. On the other 
hand, when I look to what the House of Lords has 
done in other cases, I find that the House of Lords has 
given the Attorney-General costs. One case in pard-* 
cular has been called to my attention. The Skinners^ 
Company v. The Irish Society (c), where the Attorney- 
General was a Defendant, and in ^hich the bill having 
been dismissed at] the Bolls with costs, the House of 
/ Lords on appeal affirmed the whole of that decree. 

Now I do not consider myself bound by what passed 
in the House of Lords in the case at which I was 
present^ namely, this very case upon the demurrer. My 
recollection of what then took place is, that the ques* 
tion was started as I was addressing the House, giving 
judgment upon the principal subject matter^ and it was 
called fo my attention that the Attorney-General was 
a party. The rule was referred to of the Attorney- 
General .neither receiving nor paying costs, and the 
House acted upon my individual advice> not to give 
costs in that particular case. That advice was given 

without 

(a) The Corporation of London Others, 6 BelTt App. C 

V. The Atiomey-Gemral, 1 H. 13 Jur. 713, 

t. Ca. 440. . (<?) n Qk ifFm. 425. 

(&) Swiik V. Earl of Stair and 
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without time for conaideratioii : there waa no aigument^ 
and I think there was an error in the advice which I 
then gave to the House of Lords upon the subject. 
The order merely was, that the decision was affirmed 
without costs. 

It is perfectly true that justice requires that the rule 
which has been so often acted upon, and so generally 
rec^ved as an axiom, should not be lost sight of, and 
nothing would be more unjust than in a contest in 
which the Attorney-General could not be made to pay 
costs, that he should be, under any circumstances, en* 
titled to receive costs, for it ia not putting the parties at 
all upon equal terms. As far however as regards a 
party being relieved from any injustice arising from the 
Attorney-General being opposed to him as a suitor, 
in a case where if a private individual, the Attorney- 
General would have been made to pay costs, the Court 
says to the party that as he cannot receive costs, he 
shall not pay costs. But that rule ought not to be 
extended beyond what is reasonable : it ought not to 
foe extended beyond the cases in which the Attorney- 
General, if he were not Attorney-General, but suing 
as an individual, or any other individual suing in his 
place, would be liable to pay costs. The rule, instead 
of being, that the Attorney-General neither receives 
nor pays costs, ought rather to be, that where the 
Attorney-General could be called upon to pay costs 
(had he been a private individual), then he ought not 
to receive costs. That would apply to the hearing of 
the cause, at which it depends entirely upon what passes 
in the cause, upon what the case is, and what the 
opinion of the Court is on the facts disclosed, whether 
the Plaintiff or Defendant is to pay costs. . Where 
however one party is in possession of a judgment^ 
and the opposite party comes and questions that judg- 
ment. 
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1850. ment^ then the matter of costs is not in the discretion 
^^^J^^"^^ of the Court. The party in possession of the judgment 
Attornbt- never is made to pay costs. He has got the judg- 
General ment, and is entitled to defend it ; and although the 
The Court of Appeal, or the Court upon rehearing, or the 

of SoNTON? Court upon hearing Exceptions to the Master's re- 
port which is the same thing, may be of opinion 
that the judgment pronounced is not right and there- 
fore alters it, the party who merely supports what 
a Court of competent jurisdiction has already deter- 
mined, is never made to pay costs in that contest 
If the party is dissatisfied with the judgment below, 
and is trying to get it altered, and fails to do so, he 
is generally made to pay costs, not necessarily, but 
generally ; but the party holding the judgment below 
is never made to pay costs. The reason, therefore, of 
the rule does not apply where there is an appeal 
against a judgment already pronounced. All that, no 
doubt, goes to prove what I admit was an error in the 
view which I took of this case at the time it was before 
the House of Lords upon the demurrer. The party 
questioning the decision of the Court below, having 
failed, I do not think that the principle of the rule ap- 
plied or that it ought to have been applied to that case. 
Here precisely the same thing occurs. The Master 
expresses an opinion, and the party against whom 
that opinion is expressed complains of it ; the Master 
of the Rolls however is of opinion that there is no 
ground for that complaint, and therefore gives the costs 
of upholding the judgment This is a case in which 
the Attorney-General could not have been made to pay 
costs, and thus the position of the parties here is exactly 
the same ; and therefore the position of the Attorney- 
General as to costs is no grievance against the oppo- 
site party upon appeal 

I have 
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I have consulted with the best authorities upon the 
subject, and we are all of opinion that it would be 
well to consider, not as a rule without exception, (be- 
cause it is always matter of discussion to a certain ex- 
tent), but as a general rule, that the principle that the 
Attomey-Greneral never receives nor pays costs, may 
be modified in this way, namely, that the Attorney- 
Greneral never receives costs in a contest in which he 
could have been called upon to pay them had he been 
a private individual. That would give all the pro- 
tection to the suitor opposed to the Attorney •Greneral 
which is in justice due to him, and at the same time 
discourage what I think is too often the case, namely, 
carrying on an unnecessary and improper litigation in 
consequence of that rule. 
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I am, therefore, of opinion upon these grounds, that 
the Master of ther Bolls was right, and that the 
appeal must be dismissed generally, including the 
question of costs. 
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M*LURE V. RIPLEY. 



z^^w*^ nnmS was an appeal by the Defendant from the 

cellor Lord decbion of the Vice-Chancellor of England^ re- 

CoTTENHAM. ft^gixig, on thc motion of the Defendant, to make 

^. andJ9. en- absolute the order idH for dissolving the common 

johitadmw injunction which had been obtained by the Plaintiff 

ture for the in the cause, 
purchase of 
goods to be 
shipped to 
Cmna^ to be 
there sold, 
and the pro- 
ceeds of the 
sale invested 
in a home- 
ward cargo. 
^. was to 
render him- 
self liable for 
the payment 
of the goods 
purchased, 
and B. was to 
supply A, 
with a share 
of the money 
by a fixed 
time, so as to 
enable A, to 
meet this 
liability. At 
the time fixed 



The following brief outline of the fects of the case, 
and of the arguments of counsel, will sufficiently ex- 
plain the judgment of the Lord Chancellor, in reference 
to those points as to which it has appeared advisable to 
report it 

The Plaintiff, M^Lure, was a merchant at Belfast ; 
the Defendant, Ripley, was a merchant at Liverpool, 
having correspondents, Messrs. Ripley & Co., at 
Shanghae, in Chincu On the 20th June 1846, an 
agreement was entered into between the Plaintiff and 
the Defendant, for the joint purchase of certain goods 
to be shipped from Liverpool to Shangkae, to be dis- 
posed of there, and the proceeds of the sale to be 
invested in tea. The Plaintiff and Defendant were to 

be 



A. applied to 

B. for the 

money, but B, failed to supply it. In consequence of this, and after some nego- 
tiation on the subject, A. ofi^red to allow B, to withdraw fi'om the adventure 
altogether, and this offer was ultimately accepted. Down to the time when A. 
applied to B. for the money. A, had communicated to B. all the information which 
he possessed relative to the adventure and to its chances of success, which then 
appeared very doubtful ; but while the negotiation was going on A, received 
two letters from his correspondents in China, through whom the business was 
managed, the contents of wnich he did not communicate to B. Held, in a suit 
impeaching the arrangement by which B, gave up his share of the adventure, that, 
considering the relative situation of the parties, there was no ol)Iigation on the 
part of A. to communicate to B, the letters in question ; and that, there being no 
proof of misrepresentation by ^4., the arrangement could not be set aside merely 
the ground of the non -communication of the letters. 



Ripley. 
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be jointly interested in the goods purchased^ and also 1850. 
in the proceeds of the homeward cargo of tea. The ^"!j^^^ 
money to pay for the goods purchased was to be sup- _ v, 
plied jointly ; the Defendant, however, actually paying 
for the goods by means of bills, to become due in the 
months of March and May 1847, and the Plamtiff 
providing him with his share of the money, to enable 
him to meet the bills as they so became due* 

In pursuance of this agreement, the Defendant pur- 
chased goods, and took the necessary steps *for carrying 
out the adventure, in doing which many letters passed 
between him and his correspondents Messrs. Ripley & 
Co., to whom the goods were consigned, and through 
whom the sale of the goods and purchase of the home- 
ward cargo were to be managed. This correspond- 
ence clearly shewed that there was considerable un- 
certainty as to the success of the adventure. On the 
7th October 1846, the Defendant wrote to the Plain- 
tiff, informing him that his proportion of the cost of the 
goods purchased would have to be paid, as the bills 
would fall due in the months of March and May 1847. 
Shortly before the month of March 1847, the Defend- 
ant applied to the Plaintiff to supply him with his 
share of funds needful for meeting the bills then coming 
due. The Plaintiff not being prepared to supply the 
funds required, the Defendant ultimately gave him the 
option of withdrawing from the adventure altogether. 
This offer was accepted ; and on the 6th March 1847, the 
Plaintiff formally resigned all share in the adventure. 

It clearly appeared that, down to the time of the De- 
fendant's application to the Plaintiff for his share of 
the money required to meet the bills, all the corre- 
spondence which had passed between the Defendant 
and Messrs. Ripley & Co., had been communicated to 

' T 2 and 



276 



CASES IX CHANCERY. 



1850. 



M'Ll'Rb 

V, 
HlPLET. 



and was known by the Plaintiff; but that, subse- 
quently to that application^ two letters had been re- 
ceived by the Defendant^ dated the 19th and 22nd 
December 1846, which were not communicated to the 
Plaintiff. 



Soon after the Plaintiff had surrendered his share 
in the adventure, and on the 16th March 1847, a new 
contract was entered into between the Plaintiff and 
Defendant for the purchase by the Plaintiff of certiun 
parts of the cargo then coming home in the course of 
carrying out the adventure, in which the Defendant 
was then solely interested. The cargo having subse- 
quently arrived, and the Plaintiff having &iled in per- 
forming his contract of purchase, the Defendant, on 
the 9th January 1848, commenced an action against 
him for damages. 



Effect of de- 
lay on the 
part of a 
Plaintiff in 
Equity, seek- 
ing; to stay a 
Eroccedinj; at 
Iff. 



On the 24th February 1848, the Pluntiff instituted 
the present suit to set aside the contract of the 16th 
March 1847 as fraudulent and void, and to restrain the 
prosecution of the action. The Plaintiff having ob- 
tained the common injunction for want of answer, sub- 
sequently moved before the Vice-Chancellor of England 
to extend it to stay trial. Tliis motion was granted by 
his Honor, but, on the 16th March 1849, the Lord 
Chancellor, who considered the case as falling entirely 
within the principle of Thorpe v. Hughes (a), discliarged 
the order (i). 

In 



(a) 3 Mi/l, <J- CV. 742. 

(b) In reference to this pro- 
ceeding; the Lord Chancellor, in 
that part of his judgment which 
has heen omitted from the report, 
made the following observations : 
"A question arose as to whether 
the PlaintiflT in equity could. 



under the circumstances, extend 
the order to stay trial till the 
answer was put in. The Vice- 
Chancellor thought that the 
PlaintifT was so entitled ; but 
on the case coming before me I 
thought diiferently, on account 
of the verj' great delay which 



J 
3 



had taken place. The Court ingly held that the PhiintifT hud 

exi>ect8 great promptitude where by his conduct deprived himself 

a party applies to stay a trial at of the benefit (if any) which he 

law ; and, in my opinion, there might otherwise have derived 

was ample evidence of the want from the delay which had taken 

of such promptitude. I accord- place in trying the action." 

T 3 
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In consequence of this decision^ the action was tried, 1850. 
and a large amount of damages recovered by the De- tTI^^^"''^ 
fendant in equity. One of the grounds of defence in v. 

the action was fraud in getting rid of the original 
contract, the argument being that, if the first contract 
had not been thus got rid of, the second would not 
have been entered into. The verdict of the jury, and 
the judgment of the Court of Exchequer on a motion 
for a new trial, however, distinctly negatived the case 
of fraud thus sought to be established. 

The Defendant Ripley^ who had put in his answer, 
then proceeded to get rid of the injunction, which re- 
strained him from receiving the damages recovered by 
him at law, and the case came again before the Vice- 
Chancellor of England^ on a motion to make absolute 
the order nisiy discharging the injunction. His Honor, 
however, refused to make the order, on the ground 
that the Defendant was bound to have communicated 
to the Plaintiff the two letters before mentioned, and 
that the fact of his not having done so was itself quite 
suflScient to raise ^primd facie case of suspicion, making 
' it the duty of the Court to continue the injunction. 

From this decision the Defendant Ripley appealed to 
the Lord Chancellor. 

]Mr. Malins and Mr. Renshaw^ for tho Defendant, 
submitted that, upon the hesitation of the Plaintiff to 

perform 
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perform his part of tlie contract, the Defendant's ob- 
ligation ceased to communicate to him all the informar 
tion received. 

Mr. Bethelly Mr. Rolt^ and Mr. Eddis, in support of 
the decision of the Vice-Chancellor, did not rely on 
the simple fact of the non-communication of the letters 
in question, as to which there was no dispute, but 
endeavoured to shew that the letters contained inform- 
ation which, under the circumstances of the case, it was 
material should have been made known to the Pluntiff; 
that, in fact, the letters tended to prove that the adven- 
ture was likely to be a prosperous one, whereas the De- 
fendant represented it as likely to end in a loss. They 
also contended that the Plaintiff had been induced to 
abandon the first adventure by misrepresentation, of 
which they specified various particulars, and that, as 
the second contract would not have existed unless the 
first had been terminated, it ^ was the duty of the Court 
to discharge the Plaintiff from all liability or respon- 
sibility arising out of the second contract, or, in other 
words, to set aside that contract for fraud. 



Mr. Malins in reply. 



Januarif 29.";. The LOBD CHANCELLOR. 

This is a case of some complexity, owing to tho 
multitude of letters which passed between the parties^: 
and which are relied on as containing the merits of Ubim 
case. I have very carefully examined them, and i- 
is only by so doing that any safe conclusion can b^ 
come to as to the points raised by the pleadings. 
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His Lordship here went through the history of the 1850. 

transaction ; and, after referring to the judgment of the jJ^lur^ 
Vice-Chancellor, which gave rise to the present appeal, ». 

proceeded as follows : — 

His Honor appears to have treated the mere fact of 
the non-communication of the two letters of the 19th 
and 22nd December 1846, without the least reference to 
the materiality of the information withheld, as the 
groundwork for his order for the injunction; but a 
totally different view of the case was taken by the 
learned counsel who endeavoured to, support the in- 
junction before me. They most properly, as it appears 
to me, thought it was necessary to shew that the in- 
formation withheld related to matters material for Mr. 
M^Lure to have been apprised of before he was called 
on to give an answer to the proposal made to him by 
Mr. Ripley. In this reasoning I entirely concur, be- 
cause when the relative situation of the parties is for a 
moment considered, I do not think the opinion thrown 
out by the Vice-Chanccllor at all falb in with the facts 
of the case. Only consider for a moment what was 
the relative situation of these two parties. They had 
engaged for a partnership, and had agreed to be jointly 
interested in the adventure, and were, therefore, mu- 
tually entitled to all the information connected with it. 
But then, in order to entitle either party to the benefit 
of this joint interest, he was bound to perform his part 
of the ^contract ; and the moment, therefore, that Mr. 
M^Lure declined to advance, or that he did not advance, 
the money when Mr. RipUy had a right to expect it 
from him, he ceased any longer to have the rights of a 
partner. He had no longer any right to inquiii into 
the history of the adventure, if he refused to produce 
the money which, according to his agreement, he was 
bound to contribute. 

T 4 
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1850. Then It is said there was some misrepresentation by 

^7!^^^ the Defendant about the manner in which the goods 

r. were to be paid for ; but it is quite dear from the cor- 

RiPLEr. respondence that no such misrepresentation existed. 

Thus^ then^ Mr. Ripley had a dear right to say to 
Mr. M^Lurcy " You agreed to this joint adventure ; 
perform your part of the contract, and you shall then 
have all the information that, as a joint adventurer, 
you are entitled to ; but you are no longer entitled to 
the benefit of a joint adventurer, if you refuse to per- 
form that which, as a joint adventurer, you are bound 
to perform." There was, therefore, no obligation at 
that time binding Mr. Ripley ; and Mr. M^Lure, under 
the circumstances in which he had placed himself, had 
no right to say, ** Give me all your information, and I 
will decide whether I will be a partner or not." Sup- 
pose the information had been such as to induce 
Mr. M^Lure to believe (and such was in fact the in- 
formation received) that the speculation was not likely 
to be a profitable one, — was the payment of these goods 
by Mr. M^Lure to depend on whether he formed a 
favourable or unfavourable opinion of the adventure ? 
He was a partner for better or for worse : if there was a 
loss, he was bound to bear his proportion of it ; if there 
was a profit, he was entitled to his portion of that 
profit. He could not withhold the money and say, ^' I 
will not pay the money until I know how the ad- 
venture turns out." 

However the case does not rest there, for it appears 
clearly from the correspondence that Mr. M^Lure was 
informed of everything that Mr. Ripley knew, or could 
know, from the communications he had from China, uf 
the probable results of this adventure. I am only ad- 
verting to this for the purpose of trying the ground 

on 
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on which the Vice-Chancellor's order is formed, namely, 1850. 
that the mere fact of not communicating those two m«lu^ 
letters at the time, is ground suflScient to make it v. 

the duty of the Court to continue the injunction. 
However, the material fact, not only as it affects the 
ultimate merits, but as it affects my opinion of the con- 
duct of the parties, depends on what actually took 
place between them, coupled with what information 
they had received from Chinas and how far Mr. M^Lure 
was made acquainted with the real circumstances of 
the case. 

Before I refer to the letters on which that part of 
the case depends, I must observe on the great singu- 
larity of the form in which this matter comes in ques- 
tion. After the first contract had been terminated at 
Mr. M^Lure^% option and by his act on the 6th March 
1847, ten days elapsed, and then an entirely new con- 
tract was made between the parties, which it is obvious 
would not have been made if the other contract had con- 
tinued in force, by which Mr. M^Lure was to be a pur- 
chaser of, instead of a joint adventurer in, the homeward 
cargo. Now, the injunction is against recovering damages 
which the jury had awarded for the non-performance 
of the second contract, but it leaves the first contract 
untouched, and indeed the bill takes no notice of the 
first contract, except as a narrative leading to the 
second. What, then, would be the result, if the bill 
was to attain its object, and if the second contract was 
to be set aside for fraud ? Tlie parties would be then 
restored to the situation they were in before the second 
contract was entered into ; and the first contract would 
be revived, which, however, is not the object of the 
bill ; nor does the bill contemplate the position in 
which the parties would be in if tlie plaintiff obtained 
the decree he prays. This is a most inconvenient 

state 
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18«iO. state of pleading, even if allowable, because it opens 
M^^K *'^^ ^^^^ ^^ future litigation. And how is Mr. Ripky 
V, to know in what position he stands, if the second con- 

tract is set aside, and the parties left to their rights on 
the fii*8t ? The effect of setting aside this second con- 
tract is to undo that which was in fact the closing of 
the first, supposing it was all one transaction. It was 
not, however, one transaction, nor does it follow that 
the one contract was substituted for the other. The 
first was disposed of by mutual consent on the 6th 
March 1847, and then it terminated ; and if no further 
connection had been formed between the parties, neither 
party could have had any claim against the other 
growing out of that transaction. On the 16th Marchy 
however, Mr. M^Lure enters into an entirely new 
contract with Mr. Ripley relative to the first adventure, 
that is, relative to the homeward cargo, and therefore a 
contract that could not stand with the first Thus the 
second contract might, from some vice inherent in it, 
be set aside, or be incapable of being carried into ex- 
ecution, but it would not in the least affect the first ; 
so that this suit, so far from deciding the rights of the 
parties, might only revive them in a much more dif- 
ficult form and shape than that in which they had 
hitherto existed. 

With respect, however, to the injunction (depending 
as it does on what took place on the cancellation of the 
first contract), it is important to consider how the case 
is made out Now the case, so far from being made 
out, or attempted to be made out, on the ground on 
which the Vice-chancellor continued the injunction, 
was very distinctly and clearly put by the Plaintiff'0 
counsel upon the ground of misrepresentation. It was 
said that there was such misrepresentation by Mr. i?ip- 
ley to Mr. M^Lure as induced the latter to abandon 

the 
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the firat adventure, that the second contract could not 1850. 



M*LURE 



have existed unless the first had been set aside, and 

that a Court of Equity would therefore discharge Mr. v, 

M^Lure from all liability or responsibility as to the I^"*>-*:*^« 

second contract, that is to say, would set aside the second 

contract for fraud. This is in fact the only point in 

issue between the parties in this suit. 

The Lord Chancellor here referred to the various 
points of alleged misrepresentation, observing, that if it 
could be proved that a fact was represented by Mr. Ripley 
to Mr. M^Lure contrary to the knowledge he, Ripley, 
had as to the state of the adventure then in progress, such 
a circumstance would, beyond doubt, affect the contract 
entered into between them. His Lordship then pro- 
ceeded to refer to those passages in the letters, including 
the two letters of the 19th and 22nd December 1846, and 
to the representations made, which proved (as his Lord- 
ship stated) to his satisfaction that there was no misre- 
presentation at all, but that, on the contrary, the Plain- 
tiff had full information of every thing material for 
him to know, in order to enable him to come to the 
conclusion as to whether he should avail himself of the 
Defendant's offer of withdrawing from the adventure. 
His Lordship then conluded as follows : — 

I have most carefully looked through the letters in 
question, not only on account of the important interests 
involved in this case, as far as money is concerned, but 
of the interest involved in it as far as character is con- 
cerned ; and I entirely dissent from the opinion of the 
Vice-Chancellor, that it was quite immaterial what these 
letters contained, and that the mere fact of their not 
being communicated was quite sufiicient to call ujK)n 
this Court to interfere. I can hardly imagine how 
non- communication, without misrepresentation, of a do- 
cument, 
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1850. cumcnty which document is entirely immaterial to the 
^^^^"'^ subject matter of the suit, can be a ground on which an 
V. injunction can be supported. I think it turns entirely 

on what the communication was, and how far the 
alleged misrepresentations are made out in point of 
fact. I am quite satisfied that not only was there no 
wilful misrepresentation, but that nothing passed from 
Mr. Ripley to Mr. AI^Lure to lead him to a conclusion 
otherwise than perfectly consistent with the inform- 
ation which Mr. Ripley had received. I also think the 
relative situation of the parties did not entitle Mr. 
M^LurCy as a partner, to have communicated to him 
any thing about the joint adventure until he made 
himself a party to the joint adventure by paying the 
money. With the information which Mr. Ripley had 
communicated to him, and as far as he could judge for 
himself, he thought it more to his advantage to decline 
having any thing to do with the joint adventure accord- 
ing to the first contract, in preference to paying down 
the money and taking his share of profit and loss. It 
was entirely at his option to do so. He elected to do 
so, and there being no misrepresentation to induce him 
to come to that conclusion, I think he is bound ^y the 
election he made, and that the second contract is not 
therefore subject to any infirmity arising from any con- 
nection with the transaction, which was terminated on 
the 6 th of March. 

Being of opinion that there is no case shewn agaimst 
dissolving the injunction, the order nisi must be made 
absolute. 
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The GRAND JUNCTION Canal Company Feb. 4. 6. 

V. DIMES. 

THIS cause, in which the Company of Proprietors Before Ttte 

ot the vjrand Junction Canal were Plaintiffs, and celhr Lord 

William Dimes was the principal Defendant, was heard Cottenham 

by the Vice-Chancellor of England in November 1846, Matter of the 

when his Honor made a decree in favour of the Plain- ^ *' 

tiffs, making perpetual an injunction which he had In a suit in 

previously granted, and which had been sustained on cornorated 

appeal by the Lord Chancellor (Lord Cottenham), re- Corapanjr 

straining the Defendant, W. Dimes, from interfering a decree was ' 

with the Plaintiffs' canal. pronounced 

by the Vice- 
Chancellor of 

This decree was affirmed on appeal by the Lord ^^^J^ ^/"h 

Chancellor (Lord Cottenham) on the 27th January Plaintiffs and 
1 Q^r^ wBs affirmed 

on appeal by 
the Lord 

fF. Dimes having subsequently, and while preparing xhe Defend- 
to appeal to the House of Lords, discovered that Lord ®°^ having 

afterwards 
Cottenham discovered 

that the Lord 
Chancellor was a shareholder in the Company, moved to discharge his Lordship*s 
onler, on the ground that his interest in the matter rendered the order void. The 
Master of the Rolls havins.at the request of the Lord Chancellor, heard this motion, 
was of opinion that it ought to be refused with costs. The Defendant having sub- 
sequently been committed for the breach of an injunction granted in the suit and 
made perpetual by the decree, moved to set aside the order for his committal, and 
at the same time renewed his former motion, seeking also to stay all proceedings in 
the suit and to take the bill off the file. The Master of the Rolls, who on this 
occasion sat with the Lord Chancellor, adhered to his former opinion, holding also 
that there was nothing, in the circumstance that the objection of interest did not 
appear on the record or otherwise in the case, which prevented the Defendant from 
bringing the decree or any order made in the suit by the Lonl Chancellor by appeal 
before the House of Lords, or from obtaining a second rehearing of the same before 
the Lord Chancellor. 

The Lord Chancellor concurring in the opinion of the Master of the Rolls, the 
application was dismissed with costs. 

The signing of an order or decree of a subordinate JuJge by the Lord Chm- 
ce!lor mikes it in point of form the order or dccr:?e of th? L')rd C'lancellor. 
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CoUenham held ninety-two shares in the Compuj, 
moved before the Lord Chancellor on the 24th Pt^ 
hruary 1849, on the ground of his Lordship bdi^ inter- 
estedy to set aside the order made on the appeal (a). 

The Lord Chancellor having requested the Master 
of the KoUs to hear this motion and to consider what 
order ought to be made upon it, the matter was fully 
argued before the Master of the Rolls in May 1849, 
when his Lordship stated that he should advise the Lord 
Chancellor that the application ought to be dismissed 
with costs (i). 

The Defendant, W, DimeSf then commenced an 
action of trespass against the Company, who thereupon 
moved to commit him for a breach of the injunction* 
The Defendant met this application by a cross motion 
to take the Plaintiffs' bill off the file for irregularity, 
but the Yice-Chancellor of England^ on the 2nd Jwmt 
1849, refused to make any order on either motion. 



W. Dimes next proceeded to impede the navigation 
of the Grand Junction Canal, by placing a chain actoss 
it ; and the Plaintiffs moved again on this new grounc 
to commit him for a breach of the injunction. Th 
Vice-Chancellor, on the 10th December 1849, made ff 
order accordingly. 

Under this order W, Dimes was arrested, and oo 
mitted to the Queen's Prison. On a habeas cor 

b< 



(a) It appeared that Lord Cot" 
tenham was the holder of seven- 
teen shares in the Company in 
his own right, and of seventy-five 
shares in a representative cha- 
racter, having also a beneficial 
interest in some of the latter 
shares. 



(/>) 12 Beav. 63. And sf 
a general history of the 
9 Q, B, Rep, 469., and ff 
decision of the Vice-Cha 
on the hearing, 15 Shn, 4^ 
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being granted on his application to the Queen's Bench^ 
a return was made setting out the order of the Yice- 
Chancellor^ in the margin of which the letters " C. C" 
appeared. The Court thereupon held that no ground 
was shewn for his discharge, the order of committal 
being that of the Vice-Chancellor, and no question as 
to the jurisdiction of the yice-Chancellor being raised. 



1850. 



The Grand 
Junction 

Canal 
CompaDy 

V, 

Dimes. 



fV. Dimes now moved that the order of the 10th 
December 1849 might be discharged, that the motion 
of the 24th February 1849 might be disposed of and 
an order made in conformity thereto, or that the order 
of the Yice-Chancellor refusing the Defendant's motion 
of the 2nd JuTie 1849 might be discharged, and the 
Plaintiffs' bill taken off the file with costs, and all 
further proceedings stayed. 

TTie Lord Chancellor having requested the assistance 
of the Master of the Rolls, the motion now" came on 
"before tlieir Lordships accordingly, (a) 



Mr. }V. T. S. Daniel and Mr. SmythieSy in suppoi*t 
of the motion, repeated in substance the same argu- 
ments as those addressed by them to the Master of the 
!RolIs, a report of which will be found in the 12th 
Volume of Mr. BeavarC^ Reports, page 65 ; and they also 
referred to and commented on the judgment then given 
"by the Master of the Rolls. The substance of their 
argument on the main point of the case was, that an 
undisclosed pecuniary interest in the subject matter of 

any 

(a) When the case was opened 
it appeared that no order had 
been drawn up in conformity 
with the decision of the Master 
of the Rolls, on the motion of 
the 24th February 1849; but 



the Lord Chancellor at once 
directed an order to be drawn 
up accordingly, suspending so 
much of the order as could in- 
terfere with the present appli- 
cation. 
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any lis pendens creates an absolute incapacity in the 
party interested to hear and determine any question 
in istd lite ; and that if a person so interested does 
adjudicate, such adjudication is coram non judice as to 
the person against whom it is made, and that any 
order or judicial act done by the interested party in 
invitum is void. 



Mr. Stuarty Mr. J. Parker, Mr. Btisk, Mr. RandeUy 
and Mr. G. L. Russell, appeared for other parties, but 
were not colled on. 



The followinsr cases and authorities were referred 



and commented on in reference to the consequence o£ 
a Judge being interested in a matter in litigation be- 



fore him ; Earl of Derby's Case (a) ; The CTumeeB oi ^ 
of Oxford's Case(b); Great Charter. Kennington{c)^ ; 
Anonymous (d) ; Brookes v. JEarl of Rivers (e) ; 
Kiny v. The Inhabitants of Yarpole (y) ; The Queen v. 
The Commissioners for Paviny Sfc. the Town of Chel- 
tenham(h); TJie Queen v. The Justices of Hertford^' 
shire (i); Rollers Ab. Tit Judyes, A. pL 11.; an( 
by way of illustrating the same point, and as to thi 
consequences of any act done by an interested Judge 
Esdaile v. Lund (A) ; Tlie Queen v. The Inhabitants^ 
of Upton St. Leonardos (/) ; Lord Mostyn v. Spencer (m) 
Rothschild V. Brookman (w) ; Drewry v. Thacker (o) 
Ex parte Baddeley (p) ; Carus Wilson^ s Case (q) ; an^ 
the Act 8 Vict. c. 18. s. 39. 







(n) 12 Rep. 114. 

(b) 3 Blackxt, Com, p. 299. n.; 
S. C. Yrar-Book, M, 8 Hen, C. 20. 

(r) 2 Sir. 1 173. 

{d) 1 Saik. 396. 

(^) Hftrdrrs, 503. 

(Ji) 1 Q, U. Ktp, 407. 



(i) 6 0, B. Rep. 753. 
{k) \2^f.i W, 734. 
(0 10 Q. B.Rcp.S27. 
(wf) 6 Beav. 135. 
(n) 5 Bli. X.S. 165. 
(o) 3 Swanst. 529. 
(;j) 5 Raiiufai/ Caies, 542. 
(y) 7 Q. B. Rep. 984. 
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On the point whether the objection of interest not 
appearing on the record could be raised on an appeal 
to the House of Lords, the case of Bridgman v. Holt (a) 
was referred to. 

7%« Mast£B of the KoLLS. It would certainly have 
been a very great satisfaction to me if I had heard any- 
thing in the course of this long argument which could 
induce me to think that Mr. Dimes was, at this time, 
entitled to any relief. A satisfactory thing it cannot be 
to any Judge to have the notion that, under an onler 
which he has made or which he sanctions, a party is 
imprisoned and thinks himself to be imprisoned unlaw- 
fully. I confess, however, that I have heard nothing 
which tends, in any degree, to vary the conclusion to 
which I came upon the motion that was made before 
me at the Rolls ; or to induce me to think that the 
altered relief, which is prayed for by this notice of 
motion, ought to be gmnted. 
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Mr. Dimes is in prison, imdcr an order made by the 
Vice-Chancellor of England followed by the signature 
of the Lord Chancellor and by the warrant of appre- 
hension which was signed by the Lord Chancellor, for 
the breach of an injunction, gnmted on the 6tli t/i//// 
1839, restraining him from interfering with the navi- 
gation of the Grand Junction Canal. That he has 
interfered, and interfered in direct violation of the order 
and of the injunction, is so far from being denied, or 
from being attempted to be excused, that it is sought 
to be justified on the ground, that the onler and the 
injunction founded upon the order were both of them 
illegal, and such as he is under no obligation to obey. 
If he had come here stating, as I have understood 

he 
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he alleges to be the fact, that his object in committing 
that act of disobedience was in order that he might 
obtain the opinion of a Court of law upon the legality 
of the proceedings here, and that he had made the 
attempt to get that opinion, and failed in procuring it, 
if he had done that, and then suggested that for the 
disobedience to this Court he had suffered suffident 
punishment, I should have felt most strongly inclined 
to give my humble opinion to the Lord Chancellor that 
he might be released, not thinking that it would be 
right, or in any degree necessary in order to maintain 
the authority of this Court, that an imprisonment suf- 
fered under such circumstances should be unnecessarily 
prolonged. That, however, is not the course which he 
has adopted; he comes here, avowing and justifying, 
and apparently continuing and intending to continue, 
the disobedience. If I had the authority to state or to 
think otherwise, it would give me very great 8atis£EU>- 
tion to do so. 



The question then comes simply to this, whether 
the proceedings have, under the circumstances, been 
legal or illegal, and upon this I have heard nothing 
which in any degree tends to alter the opinion that I 
expressed at the Rolls. The inconvenience which may 
arise &om the necessity of the Lord Chancellor inter- 
fering in some cases cannot be very easily doubted; 
but I reject, as altogether imwarranted, the notion that 
I have ever said that the Lord Chancellor had in such 
cases any discretion, other than that which is accom- 
panied by all the responsibilities which affect a Judge. 
Seeing, therefore, no reason to alter my former opinion, 
I must take the liberty of again advising his Lordship 
to make the order pmrsuant to the recommendation 
which I then submitted to him, and for the same 
reasons which were then offered, and which have been 

without 
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without the least impropriety discussed by the counsel 
for Mr. Dimes, I was surprised when it was said that 
I had admitted that there were circumstances under 
which the Lord Chancellor was incapable to make an 
order, for I never said anything which would justify 
that statement. I adhere to the opinion which I 
formerly gave, and I do not know that there is any 
occasion for me to repeat, or to vary, the language in 
which I then expressed it. I only desire that that 
judgment may be construed according to the ordinary 
meaning of the terms used ; and for the reasons there 
stated, which I see no occasion to alter, I now take 
the liberty of recommending to his Lordship to make 
tlie order which I then reconunended. 
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There is another point in the argument which I do 
not wish to pass over, and which was not at all before 
me at the Rolls, namely, that this bill should be taken 
off the file. Now I do not think that it would be proper 
to make an order for that purpose. Why should the 
bill be taken off the file ? The reason alleged at the bar 
18, because the bill was not addressed to her Majesty 
in her Court of Chancery, but I have not heard any 
authority or reason sufficient to induce me on this 
ground to recommend that the course proposed should 
be taken. A great part of this case seems to have been 
argued as if Mr. Dimes had no means of getting justice, 
a proposition very difficult to maintidn when it comes 
simply to this, whether he is to obtain a rehearing 
in the Court of Chancery, or to submit to the decree, 
such as it is. Another argument was used, drawn I 
think from the form of proceedings in Courts of law, 
that as the objection taken does not appear on the 
record, it is not an objection which can be brought 
before a Court of appeal. I consider however that 
there is a mistake in likening the proceedings in the 

U 2 Court 
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Court of Chancery to the procecdingB in a Court of 
Liw. I do not exactly know whether the result of the 
case cited of Bridgman v. Holt {a) very clearly appears ; 
but however that may be» that case does not apply to 
the present, and for this reason, that there is not the 
least doubt that Mr. Dimes has a perfect right to appeal 
from the decree and any orders made in this Court, to 
the House of Lords. To enable him to do that nothing 
is wanting but the enrolment, which enrolment I take 
the liberty of saying I think it would be the duty of the 
Lord Chancellor to warmnt, in order that Mr. Dimes 
might appeal either from the Vice-Chancellor's decree, 
or from the decree of the Lord Chancellor aflBrming 
that of the Vice-Chancellor and dismissing the petition 
of rehearing. The same observation applies equally to 
the order to be made now. Every order which is 
made on petition or motion or in any other mode in 
which this Court can interfere, is subject to an appeal 
to the House of Lords; and therefore, if the order 
which is now to be made by his Lordship, should be 
an order of which Mr. Dimes has reason to complain, 
he has nothing to do but to procure the enrolment of 
the order, and he may then carry the question nused 
on this occasion, as well as the questions raised on 
the merits of the case, to the House of Lords ; and on 
this appeal he will have the advantage of every objec- 
tion which can be taken on the merits of the cause, 
or for want of technicality in the form of the proceed- 
ings. It is, therefore, the grossest mistake to suppose 
that Mr. Dimes has no remedy if it is not given in the 
way which he asks. All that passes here, and every 
order that is made here, must be subject, of course, to 
appeal ; and if Mr. Dimes is in any way aggrieved by 
the orders which are made, he can have redress in the 
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highest tribunal the country afTords, and perfectly free 
from any such objection as is raised on the present 
occasion. 

One other observation I wish to make on the course 
which Mr. Dimes has adopted. In the Court of 
Chancery a decree of one of the subordinate Judges 
once reheard by the Lord Chancellor usually finishes 
there. If^ however, it is enrolled, the matter must go 
to the House of Lords ; but it is by no means without 
example that a decree made on a rehearing by the Lord 
Chancellor is, if the circumstances of the case require 
it, heard over again. There are instances of rehearings 
of decrees made upon a rehearing; and if the special 
circumstances of this case should require it, that might 
be done here. It was on this account that on the 
former occasion I more than once asked whether Mr. 
Dimes wished this course to be taken. He apparently 
did not ; the question was not brought forward in that 
form, the application in fact being that the case should 
be restored to the paper of the Lord Chancellor, sub- 
ject of course to all the objections which have been 
raised against any proceeding whatever being taken in 
it by the Lord Chancellor. 
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Being unable then to see any reason for altering the 
opinion which I formerly gave, and thinking there is 
no ground for the application to take the bill off the 
file ; being fully persuaded also that Mr. Dimes is not 
in the least degree without redress if he is suffering any 
grievance, but that the merits of the case, as well as the 
propriety or impropriety of the order now to be made 
may be brought under the consideration of the House 
of Lords, on an appeal properly framed for the pur- 
pose; and thinking that Mr. Dimes has not applied 
under circumstances under which even a rehearing 

U 3 could 
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could be granted ; on all these grounds, I think I am 
bound to give mj humble advice that this motion be 
refused; and refused with costs. 

The LoBD Chancellob. 

I am much indebted to the Master of the Bolls for 
the assistance which he has afforded me in hearing 
this application, and it is not my intention to enter at 
all into the subject which has been discussed, or to 
make any observations on the conclusion to which his 
Lordship has come. Having asked for his assistance, 
because my own jurisdiction, or at least the propriety 
of my entertaining any judicial function upon the sub- 
ject of this suit, was disputed, I should be undoing the 
act which I thought proper to adopt of requiring his 
assistance, if I should at all interfere with, or hesitate 
to adopt, the advice which the Master of the Bolls 
has tendered to me. I have, however, the satis&c- 
tion of feeling that the opinion he has expressed is 
precisely the same as I should myself have entertained, 
if I had taken on myself to deliver judgment without 
his assistance. 

I should not have said one word on the present 
application, if it had not been for certain statements 
made by the learned counsel for Mr. Dimes, to the eflfect 
that I had advised the application to be made that was 
ultimately heard before the Master of the Bolls^ and 
that, therefore, it was very inconsistent that I should 
give effect to the advice tendered by the Master of the 
Bolls, that the motion should be refused with costs ; 
and further, that the circumstance of my being a holder 
of shares in the Crrand Junction Canal, had led to im- 
proper communication with the parties, not by myself 
personally (that I think was acquiesced in as a fact), 
but by my principal secretary. 

His 
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His Lordship here explained what had really oc- 
curred, shewing that both the statements referred to 
were equally unfounded in fact ; that no communications 
had taken place in consequence of the position in which 
his Lordship was placed as a holder of shares, nor any 
other communications, except only that Mr. Dimes 
himself had on his own application conmiunicated with 
one of his Lordship's officers, in order if possible to 
set himself right on a point of form, in reference to a 
petition of right presented by Mr. Dimesy and in which 
he, Mr. Dimes, had made a mistake. His Lordship 
then proceeded as follows : — 
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Haying however said thus much, and without at all 
interfering with the view which the Master of the Rolls 
has taken of the merits of the case, or entering into 
them, I will only state that difficulties may exist, and 
no doubt do exist where there is an interest, arising from 
the jurisdiction I am called on to exercise, and from my 
having the sole power of exercising that jurisdiction. 
If the Chancellor is a party to a suit there is no diffi- 
culty, because the law has provided for it ; but if there 
be merely an interest, in consequence of having which 
he would be anxious to avoid the duty of adjudicating, 
on the slightest suggestion by either party that his 
judgment would be influenced by having that interest, 
a difficulty does arise from the position in which the 
Chancellor is placed. I think, however, that that would 
be as nothing compared with the remedy suggested, 
namely, that when the fact is known, the Chancellor 
may exercise his jurisdiction if one party asks him to 
do so, but cannot do it at the instance of the other 
party. I will put for example the present case. The 
cause goes on in its regular course, and is heard by the 
yice-Chancellor of Englandy who makes a decree. The 
party opposed to the Company then discovers that the 

U 4 Lord 
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Lord Chancellor, who at that time may have heard 
nothing whatever of the case, is in some way interested 
as a shareholder. According to the argument used, if 
that party is dissatisfied with the decree, the cause is to 
go on ; but if the Company is dissatisfied, they have 
no remedy unless the opposite party thinks proper to 
give the jurisdiction. Now that cannot possibly be the 
state of the law. It must either be that there is no 
jurisdiction at all, and that the whole matter is void 
from the beginning ; or that, owing to the constitution 
of the Court, the jurisdiction can only be exercised in 
the way in which it has been exercised, namely by the 
Lord Chancellor assuming it : he cannot assume it fur 
one party and refuse to assume it for the other. 



In the present case I have the satisfaction of know- 
ing that the ]>osition of the property is not in the 
slightest degree affected by anything I have done : it 
stands entirely on the injunction originally granted by 
the Vice-Cliancellor, which remains untouched. When 
that injunction came before me, I did not think upon 
the merits it ought to be disturbed ; and if I had de- 
clined to interfere, as I should have done had I known 
of ]Mr. Dimcs^ objection, the injunction would have 
still remained. Again at the hearing of the cause, the 
decree was made by the Vice- Chancellor, and that 
decree remans. All that I have done in the cause is, 
to leave the Orders of the Vice-Chancellor untouched ; 
so that if the injunction or the decree is wix>ng, it is 
not wrong from any miscarriage in point of judgment 
on my part, but rests entirely upon the Orders made 
by the Court below. With regard to a decree, when it 
is not enrolled, I do not apprehend the Lord Chan- 
cellor signs it, it is merely drawn up, passed, and en- 
tered ; but if it be enrolled, it becomes my order in point 
of form. So as to the injunction, on the writ issuing 

it 
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it becomes my order in point of form ; but as to any 
opinion on the merits^ or as to any disadvantage which 
Mr. Dimes may be supposed to have sustained by the 
decision of the cause^ or the granting of the Injunction, 
the case does not rest on anything I have done, but on 
the Orders of the Vice-Chancellor alone ; and the ut- 
most that Mr. Dimes can complain of is, that I have not 
uiK)n the appeal varied the Orders, or the Decree 
which the Yice-Chancllor has pronounced. 
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That is all I propose to say on the matter, except 
this, *that if that infirmity exists in this Court which 
has been suggested, some parliamentary enactment must 
of necessity take place, or otherwise there will be a 
total failure of justice, or the Lord Chancellor when 
he accepts the Great Seal must look about him and 
sec wliat interest he has in any Company or Associa- 
tion, and must divest himself of every such interest. I 
do not know how he is to do that, because he may be 
a holder of stock in the public funds, and most people 
who are honoured with the confidence of the Crown 
are, from their circumstances, likely to be holders of 
stock. Take the case of the Barons of the Court 
of Exchequer, whose duty it is to decide on matters 
of revenue. Suppose one of the Barons is a holder 
of three per cents., and a question comes before the 
Court touching the consolidated fund: there is pre- 
cisely the same sort of interest that I have in the 
Grand Junction Canal; no doubt it is more minute 
and remote, and it is not likely that any decision to 
which the Court may come will affect the dividend. The 
point is not, however, argued on the question of quan- 
tity or degree, but on the abstract principle that any 
interest in the result of the matter to be decided upon 
is to incapacitate the Judge and take away his juris- 
diction. Now there is no matter that can affect the 

general 
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general revenue of the country, which does not or may 
not to a certain degree affect the consolidated fund. It 
is an extreme case I admit, but questions of principle 
are sometimes properly tried by extreme cases. How* 
ever, I give no opinion upon the point. Fortunately 
for me, this case has been under the consideration of 
the Master of the BoUs, and the bar have heard the 
opinion he has expressed. 



The result therefore is, that the Order advised by 
the Master of the Bolls, is made an Order of the Court, 
and the present application is refused with costs. 



Feb, 9. II. 
June 17. 

Before The 
Lord Chan* 
celhr Lord 

COTTENHAM* 



PADBURY V. CLABK. 

T TNDEB the limitations of the will of James Salk" 

^^ hills their grandfather, John Cox and his sister 

Maty Cox Brown were equitably entitled in undivided 

•^•£\^^?e. moieties 

entitled m fee 

to undivided moieties of two freehold houses, and also to an undivided moietv in a 

leasehold house, by his will devised " all that ray freehold messuage or tenement, 

with die garden ** &c., referring to one of the houses only. Held, that these 

words were a gift of the entirety of the house referred to, and raised a case of 

election as ^gainst the party entitled to the other moiety and who took beneficially 

under the will. 

The construction of the devise above stated held to be corroborated by the fact 
of the testator having used apt words in disposing of his interest in the leasehold. 

On a question of election by a party bound to elect between two properties, it 
is necessary to inquire into the circumstances of the property against which the 
election is supposed to have been made ; for if a party so situated not being called 
o .1 to elect continues in the receipt of the rents and profits of both properties, such 
receipt cannot be construed into an election to take the one and reject the other ; 
and, in like manner, if one of the properties does not yield rent to be received, and 
the party liable to elect deals with it as his own by mortgaging the same &c. (par- 
ticularly if this is done with the knowledge and concurrence of the party entitled 
to call for an election), such dealing will be unavailable to prove an actual election 
as against the receipt of the rents of the other property. 

The liability of a party to be called upon to elect will not be afiected by lapse of 
time so long as his interest in either of the subject-matters of election is rever- 
sionary. 
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moieties to two freehold houses at Tottenham: they 
were also entitled in moieties to a leasehold bouse in 
JPark Street^ Grosvenar Square, In 1809, Mary Cox 
Brown died, leaving her husband the Defendant Henry 
Broum and one daughter the Defendant Mary Cox 
the wife of the Defendant WilUam Clark. Henry Broum 
thereupon became equitable tenant by the curtesy of 
the undivided moiety in the freehold houses. 
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John CoXf by his will, dated the 20th March 1812, 
under which the question of election in this case arose, 
gave and devised unto Catherine Padbury ** all that my 
freehold messuage or tenement with the garden and 
all and singular the appurtenances thereunto belonging 
situate at Tottenham^ and now on lease to Mr. Thonms 
Upton and in his occupation," to hold the same for her 
separate use for life ; and after her death, he gave and 
devised the said messuage or tenement garden and 
premises unto her son Samuel Padbury (the Plaintiff), 
his heirs and assigns for ever. The testator also gave 
and devised unto William Crook of New Windsor " all 
that my moiety or half part the whole into two equal 
parts to be divided of and in all the leasehold mes- 
suage or tenement and premises situate and being in 
Park Streety upon trust that he shall and do from time 
to time and until the determination of my estate and 
interest therein receive my portion of the rents and 
profits, and invest the same as it shall become due and 
payable in the purchase of 51. per cent. Bank Annuities 
in the names of my niece and goddaughter Mary Cox 
Browny daughter of my late sister Mary^ the late wife 
of Henry Broum of New Windsor aforesaid ; and I 
direct that the produce thereof together with the in- 
terest thereon shall remain invested and be received by 
my said niece Mary Cox Broum at her age of twenty- 
one years or day of marriage which shall first happen 

but 
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but not sooner.'' The testator gave the residue of his 
personal estate to William Crook, whom he appointed 
sole executor, but made no disposition of the other 
freehold house at Tottenham. The testator died in 1812. 



The lease of the Park Street house expired in 1819. 
Mary Cox Clark attained her age of twenty-one in 
1831, and soon afterwards mortgaged her interest in 
the freehold house devised by the will of John Cox. In 
1833 she intermarried with the Defendant William 
Clark ; and by the settlement made on her marriage, 
her interest in the premises in question was assigned to 
trustees on certain trusts for the benefit of herself and 
husband and their issue. In the year 1837 the mort- 
gage was transferred to the Defendants Robert Pearce 
and William Crosby M^Nae^ Catherine Padbury died 
in 1830. 



Tlie bill, which was filed in 1847 against William 
Clark and his wife and their children, the 8urvivin«r 
trustee of their marriage settlement, and Robert Pearce 
and W. C. M'Nacy — after charging that the Plaintiff 
had only just discovered that Mary Cox Clark had 
made her election to take under the will of John Cox, 
and that under the circumstances she was previously to 
her marriage a trustee for the Plaintiff of the beneficial 
interest in the freehold house in question after the 
death of her father, and that William Clark and the 
trustees of his marriage settlement, the original iriort* 
gagees, and the assignees of the mortgage, had notice of 
the state of the title, — prayed the execution of the 
trusts of the will of the original testator James Salkhitt^ 
and a declaration to the effect that upon Mary Cox Clark 
attaining twenty-one she was bound to elect whether, 
as heiress at law of Mary Cox Broton her mother, she 
would take against or under the will of John Cox ; and 

that 
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that she had elected to take under the will of John Cox. 
The bill also prayed for a conveyance by all necessary 
parties of Mary Cox Clark's interest in the freehold 
house to H. Breton for life, as tenant by the curtesy, 
with remainder to the Plaintiff in fee, and in the alter- 
native, that if Mary Cox Clark had not elected then 
that she might be decreed to elect. 

It was in evidence that after the death of John Cox 
and during the continuance of the lease of the house in 
Park Street and the minority of Mary Cox Clarky W, 
Crook as executor of John Cox, and Henry Brown as 
&ther and guardian of Mary Cox Clark, received the 
rents and profits of the moiety of the leasehold house 
on behalf of 3Iary Cox Clark ; and that on her attaining 
twenty-one, H. Brown had accounted to her for such 
receipts, and paid to her a sum of 49/. as the balance 
due to her on the expiration of the lease. It was also 
in evidence, that in 1833 the Plaintiff concurred with 
H. Brown as tenant by the curtesy and the trustees 
of the marriage settlement in granting a lease of the 
freehold house in question, by which lease one entire 
rent was reserved. 

By the decree made on the hearing of the cause be- 
fore the Vice-Chancellor of England, on the 5th March 
1850, it was declared that Mary Cox Clark was bound 
to elect, and had elected to take the leasehold house, 
and was, therefore, bound to convey the freehold to the 
Plaintiff subject as to a moiety to the life interest of 
//. Brown; and the costs of all parties, except //. 
Brown, were ordered to be paid by the Defendants, 
except H. Brown. 

From this declaration the Defendants Mr. and Mrs. 
Clark and their children and the mortgagees now ap- 
pealed to the Lord Chancellor. 

Mr. 
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Mr. Malins and Mr. Shebbeare, for Mr. and Mrs. 
Clark and their children, in support of the appeal, 
contended that the will of J. Cox did not manifest 
80 clear an intention to dispose of property not his 
own, as to raise a case of election, Dummer v. Pit- 
cher (a) ; that the words used " all that my freehold 
messuage " &c. would be intended as applying to that 
estate only in the premises which was the testator's 
to devise; that in cases arising on the execution or 
powers, if the words " all my estate** in a will can be 
satisfied without including the subject of the power, the 
use of those words would not have the effect of in- 
cluding the subject of the power, Denn v. Roake (b\ 
They further contended, that even if it should be con- 
sidered that there was a case for election, there was. 
no evidence that Mrs. Clark had elected ; that^ admit — 
ting the obligation to elect, the election itself must:, 
be a deliberative act, and with a full cognizance of th^ 
party's rights, Edwards v. Morgan (c) ; that the actuaL 
entry on an estate devised was not sufficient evidenc^^ 
of election, Dillon v. Parker (rf) ; that the receipt bjr 
a widow of an annuity under the will of her husband, 
for five years would not preclude her from insisting" 
on her dower, Reynard v. Spence (e), and that there- 
fore the receipt of 49/. by Mrs. Clark soon after she 
came of age could not operate as an election. Thejr 
also insisted that the lapse of time precluded the Plain- 
tiff from calling on Mrs. Clark to elect ; that at tmy 
rate the Plaintiff's cldm could not be enforced as 
against the mortgagees who were purchasers without 
notice ; and that the Plaintiff, having concurred in 
the lease with the trustees of the settlement, had. 

abandoned 



(a) 2 Myl. (J K. 262. 
(J)) 5B.^ C. 720.; S. C. C 
Bing. 475. 



(c) 13 Price, 782.; S. C. 
M'Cl. 541. 

(d) I Swanst. 359. 
le) 4 Beav. 103. 
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abandoned any right to insist on putting Mrs. Clark to 
her election. They also cited Butriche v. Broad-' 
hurst (a). Wake v. WaJie. (b) 

Mr. T. Parker jun. appeared for the mortgagees, 
who had joined in the petition of appeal ; but the Lord 
Chancellor refused to hear counsel for the mortgagees 
separately from the Plaintiff. 

Mr. Keene appeared for the surviving Trustee. 

Mr. Bethell and Mr. Kinglakey for the Plaintiff, con- 
tended that the words of the will were an apt de- 
scription of the entirety, and that this was made clear 
by the use- of the possessive pronoun ** my," Shuttle^ 
worth v. Greaves (c) ; that the facts of the case af- 
forded sufficient evidence that Mrs. Clark had elected ; 
that the lapse of time was no bar to the Plaintiff's 
claim, the interest of Mrs. Clark being reversionary, 
and a remainder-man not being bound to assert his 
right in the lifetime of the tenant for life, Duke of 
Leeds v. Earl of Amherst {d) ; that as to the mortgagees 
being purchasers without notice, it was clear that they 
could not have taken the mortgage without an inspec- 
tion of the will of J. Cox, and must thus have had 
notice of the state of the title ; that the Plsuntiff, by 
concurring in the lease of 1833, had not affected his 
right, the reservation of rent to several lessors being 
in law presumed to be referrible to each lessor, accord- 
ing to his interest in the property leased. They also 
cited Rumbold v. Bumbold. (^) 



1850. 




Mr. MaKns in reply. 



(a) 1 Km. jun. 171. 

lb) lb. 335. 

(c) 4 Myl. * Cr. 35. 



The 



(J) 2 Phil. 1 17, 
(e) 3 Vet. 65. 
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1850. 



Padbury 

V. 

Clabk. 

June 17. 



Tlie LoBD Chaxcellob delivered out to the pflrtiea 
the following judgment, previously to resigning the 
Great Seal. 

Two questions are raised by this appeal, first, whether 
the case be one of election, and secondly, whether a 
binding election has taken place. 

The facts are these ; — John Cox the younger, the 
testator upon whose will the questions arise, was, at 
the time of making his will, entitled in fee to un- 
divided moieties of two freehold houses at Tottenlum, 
one tenanted by one Uptotiy and the other by one North, 
The testator's niece Mary Cox Clark^ then an infant, 
w^as entitled to the other moiety of the two houses, but 
subject to the estate of her father Henry Brown^ a 
tenant by the curtesy. The testator was also entitled 
to one moiety of a leasehold house in Park Street By 
his will, dated the 20th March^ 1812, the testator 
gave and devised to Catherine Padbury the Plaintiff's 
mother, all &c (His Lordship here referred to the 
will in the terms above set out.) 

The first question depends upon the devise of the 
house and premises at Tottenham^ tenanted by Upton. 
The testator was entitled to one moiety only, and his 
niece Mary Cox Clark to the other moiety: the gift 
is in favour of the Plaintiff, and the question is, was 
it intended to apply to the testator's moiety only, 
or did he intend to give the whole of the house and 
premises to the Plaintifil If he intended by the words 
used to include and give the whole, it is immaterial 
from wliat cause that intention proceeded, whether he 
forgot or misundei*8tood his rights, and assumed that 
he was entitled to take the whole of that house to him- 
self, leaving the other of which he was also entitled to 

one 
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ne moiety to his niece, who was entitled to the other 
loiety of it* Looking then to the words used for the 
urpose of ascertaining what the testator intended to 
ive, I do not find any ground for a doubt as to his 
itention to give the entirety; the words are ample 
oroplete and correct for that purpose, but wholly in- 
pplicable to the supposed gift of a moiety only : and 
r this were matter of any doubt, the terms used in 
he gift of the moiety of the house in Park Street^ in 
rhich he did intend to give a moiety only, would 
trongly corroborate this construction, shewing the 
lanner in which he described a moiety of premises 
rhen his intention was to give only a moiety. Upon 
lie first question, therefore, I think the declaration and 
ecree of the Vice-ChanceUor clearly right, and that 
be will did raise a case of election against Maty Cox 
Hark, the owner of one moiety of this property, so that 
be could not withhold her moiety from the Pliuntiff 
fho the testator intended should have it under his 
rill, without giving up to him all benefit which she 
3ok under the will, being in fact only the testator's 
loiety of the house in Park Street 



1850. 




The decree, after declaring that the Defendant Mary 
lox Clark was upon attaining the age of twenty-one . 
ound to elect, declared that, after attaining that ngc, 
nd before the making of the mortgage, she had duly 
lected to take under the will, and thereby became bound 
3 convey the moiety of the testator in the premises at 
Tottenham to the Plaintiff*, subject to the estate of her 
kther as tenant by the curtesy. In order to try the ac- 
iiracy of this declaration, the facts and circumstances 
bich followed the death of the testator must be very 
irefully investigated. The testator died according to 
le statement in the bill in 1812: at this time his 
iece Mary Cox Clark was under twenty-one, which 

Vol. II. X age 
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1850. age she att^ed in December 1831 ; and in 1833 she 
married the Defendant Clark. The act relied upon by 
the bill, and relied upon also, I presume, by the decree 
which declares that the testator's niece had elected, is 
that, upon her attaining twenty-one and before her 
marriage, her father, who had received the rents of her 
moiety of the leasehold house in Park Street during 
her minority, paid her a sum of about A9L as the 
balance of his receipts, being the proceeds of the moiety 
of the rents of the leasehold house up to the year 
1819 when the lease expired, the whole of the other 
portion of the rents so received by him on account 
of his daughter having, as he states (he being exa- 
mined as a witness), been expended by him in her 
maintenance during her minority. The result there- 
fore is, that the AppeUant Mary Cox Clark never was 
in possession, or in the receipt of the rents or profits 
of the moiety of the house in Park Street at any time, 
the lease having expired long before she attained 
twenty-one ; but that her father, having received such 
rents during her minority, when she attained twenty- 
one, paid over to her, and she accepted, a small sjom as 
the balance of such rents, the lease itself having long 
before expired. This cannot be a stronger case in 
favour of the alleged election than there would have 
been if the lease had been still subsisting when she at- 
tuned twenty-one, and she had herself received ^9L 
on account of the moiety of such rents. 

It thus becomes necessary to inquire into the history 
of the property as against which this election is supposed 
to have been made ; for, if a party being bound to elect 
between two properties, not being called upon so to elect, 
continues in the receipt of the rents and profits of both, 
such receipt, afibrding no proof of preference, cannot be 
^n election to take the one and reject the other ; and so, 

if 
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if the other property be under drcumstaiices that it does 1850. 
not yield rent to be received by the party liable to 
elect, but such party, particularly if with the knowledge 
and concurrence of the party entitled to call for such 
election, deal with this property as her own, it would 
seem that such acts ought to be equally unavailable to 
prove an actual election, for in both cases there is, as 
far as circumstances will admit, an equal dealing with 
the two properties, and, therefore, an absence of proof 
of any intention to elect the one and reject the other. 
Henry Brown being tenant by the curtesy of the moiety 
of the house at Tottaihamy no rent from it could be 
received by Mary Cox Clark ; but it is admitted, and 
is indeed part of the statement in the bill, that the 
Appellant Mary Cox Clarkj after she attained twenty- 
one and before her marriage, mortgaged the moiety 
of the freehold house, which mortgage is now vested 
in the Appellants Pearce and M^Nae; that upon her 
marriage in 1833 she settled her moiety upon certain 
trusts for the benefit of herself, her intended husband 
and the issue of the marriage; and that in August 
1833, the Plaintiff being in his own right entitled to 
one moiety, joined with Henry Brown entitled as tenant 
by the curtesy to a life estate in the other moiety, 
and the trustees of the settlement of the AppeUants 
William Clark and Mary Cox his wife, in a lease of 
the entirety of the house and premises, proving that 
the election in 1831 or at any other time was not 
considered by any of the parties including the Plaintiff 
himself as having taken place, and shewing a dealing 
with the property against which the election is supposed 
to have been made, neutralising at least the receipt 
of the balance of rent from the property supposed to 
have been elected. 

X 2 The 
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1850. The Defendants insisted, that, whatever the Plain- 

tiff's right may have been to call upon Mary Cox Clark 
to elect, it has been lost by the lapse of time ; but this 
is answered by the dates. She did not attain twenty- 
one until 1831, and the bill was filed in 1847. Then 
and now the interest in the moiety of the premises at 
Tottenham was reversionary, Henty Brown the tenant 
by the curtesy being still alive; and the interest in 
the house in Park Street terminated in 1819, by the 
expiration of the lease. The Defendant Mary Cox 
Clark, as I understood at the hearing, being now called 
upon to elect, chooses to take^ the moiety of the pre- 
mises at Tottenham, and must therefore account to the 
Plaintiff for the rents received on her account for the 
moiety of the house in Park Street from the testator's 
death in 1812 to the expiration of the lease in 1819. 
She did not indeed receive these rents herself, but they 
were received either by the trustee Crook, or by her 
father, for her use ; and she electing to take agunst the 
will is bound to make good to the disappointed party 
the value of the property intended for her. 

The costs of the smt remain now to be considered. 
In my view of the case the Plaintiff has failed in his 
contention that the Defendant Mary Cox Clark had 
elected to take the half of the house in Park Street 
Having upon that ground claimed the half of the pre- 
mises at Tottenham, it became necessary to make a case 
of notice against the parties claiming under the mortgage 
and under the marriage settlement, all which has be- 
come useless expense. I am therefore of opinion, that 
the bill must be dismissed with costs as against such 
parties ; and as against Mary Cox Clark and her hus- 
band, so much must be dismissed with costs as prays 
that it may be declared that an election had been 
made. 
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Feb. 25, 26, 

COLEMAN V. MELLERSH. 27. 

July. 

TN thb case the Defendants Metier sh and Marshall Before The 

presented two separate petitions of appeal from a ^ \jokd 
decree of the Vice-Chancellor of England^ directing the Cottbnham. 
re^opening of certain accounts between them and the ^^"f'Plf* ^" 
late JV. Colemany which were impeached by the Plaintiff. Court deals 

with settled 

accounts in 

The bill, which was very voluminous, was filed in June reference to 

1845 by Mary Coleman the widow and administratrix f|^h^er°by'a ** 
of W. Coleman, and in substance stated that, in the year decree to 
1829, fV. Coleman being desirous of purchasing certain falsify m> by a 
tithes at Dorking, with a view to a resale thereof to the decree to take 
owners of the land subject to such tithes, and being in account. 

want of the necessary capital to complete the purchase, J" a case 

•^ ^ ^ , , where the ac- 

applied to Messrs. Mellersh and Marshall solicitors at counting party 
Godalming, who were employed by him in the business, ^jjor orient 
and who agreed to provide him with the required amount of the party 

• 1.. i» .. 1 !• ri.i_» sought to be 

m consideration of receiving a bonus exclusive ot their charged, and 
professional charges : (with regard to the amount of it appeared 
this bonus, there was a discrepancy in the statements of of 600/. was 
the Defendants, one alleging it to be 600/. and the inserted for 

'^ ^ professional 

Other 1000/.) charges in the 

account which 

The bill then charged that there had been no *' ^«» f'^S**^ 

® to treat as 

su^tual delivery of accounts by the Defendants so as settled, no 

tio enable JV, Coleman to examine them ; that there having^^^n 
"were apparent errors on the face of the accounts, and delivered, and 
that the bonus alone was a sufficient ground for in- ceedingbyTo/. 

validatmg thesumrwlly 
^ due : Held, 
^at this was not such an error as could be set right by a decree to surcharge and 
CalsifVs but that the account roust be dealt with as an open account. 

An entry in the diary of a solicitor's clerk who had become lunatic not allowed 
%o be read in evidence of a matter concerning which it vas not the duty of the 
derk to have made such entry. 

X 3 
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1850. validating any alleged settlement between the parties. 

^^J^^"*^*^^ The bill prayed a general account of all dealings and 

V, transactions between the Defendants and fV. Coleman, 

BIellebsh. 

It appeared that the transactions between W. Cole- 
man and the Defendants formed the subject matter of 
seven accounts^ extending over the period between 1829 
and 1832. It was admitted by the Defendants that 
the first account^ amounting to 3200/., and for which W. 
Coleman had given a mortgage security dated the 28th 
October 1830, had not been signed by W. Coleman, and 
that it contained an item of 600L for professional charges 
in respect of which no bill of costs had been sent in^ 
It appeared also, by a reference to the book from 
which the account must have been taken, that the real 
amount for professional charges could only have been 
524/. 18^. 4id, According to the evidence of Mr. Lm- 
bird, a clerk of the Defendants, the difference was ac- 
counted for, by stating that there were certiun fees to 
be paid to counsel and other expenses, which at the 
time it was agreed between W. Coleman and the De- 
fendants should be considered as included in and settled 
by the payment of the sum of 600/. It was en- 
deavoured to be proved by the evidence of this derk, 
that JV. Coleman had carefully inspected the accounts, 
and had all the documents connected therewith pro- 
duced to him. The six subsequent accounts were aU 
signed by JV. Coleman, the seventh and last contidning 
an item of 500/., which was treated in the argument as 
being in respect of the bonus. 

How the facts of the case really stood on the subject 
of the bonus did not very distinctly appear. There 
was an indenture without date, but proved to have 
been executed on the 14th May 1830, by which fF. 
Coleman secured to the Defendants a sum of 500/. 

with 
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with interest, but it appeared by a memorandum, dated 
the 14th May 1830, that only one half of this sum 
was then actually due. It was said by the Defendants 
that this 500^ had nothing to do with the bonus, and 
also that the deed was never acted on, the 500/. secured 
by it being brought into the first of the seven accounts, 
and forming part of the 32002L in respect of which the 
mortgage of the 28th October 1830 had been given by 
JF. Coleman. 



1850. 



Coleman 

9. 

Mbllbrsh. 



Mr. Bethelly Mr. Boundett Palmer ^ and Mr. Hamilton 
HumphreySy for the Plaintiff, and in support of the 
Vice-chancellor's decree, submitted that the fact of 
there having been no delivery of the first account al- 
leged to have been settled, coupled with the fact that 
it contained an item exceeding by Tbh the amount 
really due or for which there was any vouchers, was of 
itself sufficient to invalidate the settlement and subject 
the accounts to taxation, Horlock v. Smith (a). They 
referred ako to Pickering v. Pickering (6). 



Mr. Stuart and Mr. G. M. Giffardy for the Defend- 
ant Mellershy contended that there was no evidence of 
fraud to set aside the accounts which had been examined 
and signed, and that nothing short of positive fraud 
Was sufficient to open accounts which had been settled, 
-Allfrey v. Allfrey (c) ; that although no bill of costs 
liad been actually delivered for the 600/., the mere 
non-delivery was not sufficient to invalidate a settle- 
nnent, especially where the party to be charged, as in 
^his case, had access at all times to the books from 
Vrhich the bill of costs could only have been a copy. 
Ihey relied on the case of Hiles v. Moore (rf), as being 

precisely 



(a) 2 Myl. 4- Cr, 495. 
(6) 2Beav.3\, 



X 4 



(c) Ariti, Vol. I. p. 87. 
(rf) 1 7 Law J, Chanc, 385. 
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1850. precisely in point; and distinguished the present from 
^^"^^^"^ ^6 cases relied on by the Plaintiff, and from such cases 

V. as Morgan v. Lewes (a) and Waters v. Taylor (b). 

Mellbrsh. 

Mr. Bolt and Mr. Fleming^ for the Defendant 
Marshall^ contended that the absence of W. Coleman^ 
signature to the first of the accounts could not in- 
validate the settlement, as all his subsequent acts were 
consistent with an approval of it, Willis v. Jemegan (c); 
that in respect of the bonus, there was no case which 
decided that a solicitor might not receive a gratuity-y 
Harris v. Tremenheere (d) ; and that in the present in* 
stance such relationship did not in fact subsist, th& 
transactions between the parties as solicitor and clients 
being concluded; that as to the 600/1, of which sunrn. 
524/. was for business actually transacted, it was clearly- 
not competent after the deliberate approval of the ao — 
count by W. Colemariy for his representative to call 
in question. They submitted that the decree of tli.< 
Vice-Chancellor opening all the accounts, on the groi 
of error in the first account, could not be support 
there being no balance carried forward nor any co: 
nection between the first and subsequent accounts ; 
that the bill did not pray any specific relief as 
opening settled accounts, nor did it seek to surchar^^ 
and falsify. 



Mr. Bethelly in reply. The bill does not state tb^* 
the accounts were settled, but represents them as »-^" 
Icged to have been settled, and contains specific charg*^^ 
to shew their invalidity: the prayer, therefore, for ^ 
general account is correct ; Neurman v. Payne (e), Jenki^^^ 
V. Gould (g). No bill of costs was ever delivered, ai»^ 

th»< 

(a) 4 Dow, 29. (d) 15 Ves. 34. 

lb) 2 MyL ^ Cr. 526. (<?) 2 JV*. jun. 199. 

(c) 2 Atk. 251. (g) 3 Ruu. 385. 
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the gratuity, therefore, entered into the whole transac- 
tion ; Montesquieu v. Sandys (a), Crossley y. Parker (6). 
The case of Hiles y. Moore (c), relied on on the other 
ride, is at variance with the doctrine kid down by 
your Lordship in Horlock y. Smith (d). 
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Coleman 

9, 
MSLLERSH. 



In the course of the argument, the Defendant Mel- 
krsh being desirous of proying that the Plaintiff's tes- 
tator had gone oyer the accounts with one of the 
Defendants' clerks, since become lunatic, proposed to 
read from the diary of the clerk a memorandum to this 
effect. The reception of this eyidence was objected to. 

It was contended, howeyer, that both on principle 
and authority the diary was admissible; that it was 
the business of the clerk to audit the accounts with 
TV. Colemany and that the entry was contemporaneous 
with the transaction ; that insanity was equivalent to 
death ; Bemett y. Taylor (e), PhilUpps on Evidence^ 
vol. IL p,2lO.; and that under such circumstances, 
proof of handwriting was all that was requisite ; Patte- 
shall y. 2\rford{(f)y PhilUpps on Evidence, vol L p. 
322. 

The Lord Chancellor, howeyer, was of opinion 
that the evidence was inadmissible, observing, that it 
appeared to be nothing else than a mere private memo- 
randum, and that it was no part of the clerk's business 
to have made it. 



(a) ISr^f. 313. 

(A) IJ.S^W. 460. 

(c) 17 Lau; </. CAanc. 385. 



The 



(d) 2 Myl 4- Cr, 495. 

[e) 9 Vet. 381. 

(g) 3 i9. (f* Ad. 890. 
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1850. The Lord Chancellor delivered out to the parties 

the following judgment previoufily to resigning the 
Great SeaL 

The decree appealed from directs an open account 
to be taken between the late Mr. Coleman and Messrs. 
Mellersh and Marshall attomies at Godalming, The 
petition of appeal not only disputes the propriety of 
this direction, but prays that the bill may be dismissed. 
This is proved by the Defendants' own case to be an 
untenable proposition, as will appear from the observ- 
ations I am about to make. The only question is^ 
whether the case proved justified the decree as pro- 
nounced, or whether it ought to have been limited to 
a direction that the Plaintiff should be at liberty to 
surcharge and falsify the accounts relied upon by the 
Defendants as settled accounts. 

There is a material difference in the principle on 
which the Court deals with settled accounts with 
reference to those two kinds of decrees, as there un- 
doubtedly is in the effect in working them out. A 
settled account, otherwise unimpeachable, in which an 
error is proved to exist, may be subjected to a decree 
to surcharge and falsify, upon the supposition that one 
error having been proved others may be expected upon 
investigation to be discovered ; but if the relative situa- 
tion of the parties, or the manner in which the settle- 
ment took place, or the nature of the error proved, 
shew that the alleged settlement ought not to be 
considered as an act binding upon the party signing, 
and that it would be inequitable for the accounting 
party to take advantage of it, the Court is not con- 
tent with enabling the party to surcharge and falsify 
an account which never ought to have been so settled, 
but directs the taking of an open account. Amongst 

the 
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the grounds on which the Court rests the application 
of this principle^ none are stronger than the fact that 
the accounting party was the solicitor or agent of 
the party sought to be charged^ or that the circum- 
stances gave him a commanding power or influence 
over him^ or that the facts prove that he possessed 
and abused the confidence which had been reposed in 
him : all these appear to me to concur in the present 
case. 
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Coleman 

V, 

Mellbrsh. 



It is not possible from the evidence to ascertain 
with certainty at what time the late Mr. Coleman first 
became the client of Messrs. Meller$h and Marshall; 
nor does it seem to me to be very material, notwith- 
standing the anxiety displayed by Mr. Limbirdy the 
witness for the Defendants, to fix it at the autumn 
of 1829. I cannot doubt but that their engagement 
with him, and their stipulation for a bonus over and 
above their professional charges was correct, and arose 
firom the application by him for their assistance in 
carrying into effect the purchase and resale of the 
tithes. If Mr. Coleman was not a client of Messrs. 
Mellersh and Marshall at the time this stipulation was 
made, it is clear that it was the condition upon which 
they would undertake the duties of their professional 
calling. 

His Lordship here referred to the circumstances 
above stated, in reference to the undated indenture, 
and to the memorandum of the 14th Mat/ 1830, and 
then proceeded as follows : — 



It would seem clear, that the 500/. mentioned in this 
memorandum was the same 500/. for securing which 
the undated deed was executed ; and Limbird says that 
such &001. was brought into the account upon which 

3200/. 
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1850. 3200/. was made to appear to be due from Mr. CdU- 

^"1^"^^^^ man. and for which the security of the 28th of October 
Coleman , , , 

V. 1830 was given^ and that the 500L therein mentioned 

Mellersh. ^^ ^Q 5001, agreed to be given as a bonus to Messrs. 
Mellersh and Marshall. If such were the facts^ the 
case would be that of a bonus in consideration of future 
profits, secured with interest from the date, taken by 
an attorney from his client, under an account and by 
a deed representing that the whole 500/. was an actual 
debt, the attorney by the memorandum acknowledging 
that half the sum only was actually due. It was 
argued at the bar on behalf of Mr. Marshall, that the 
500/. for which the undated security was given^ had 
nothing to do with the bonus : if the proposition were 
admissible and true, the position of the solicitor would 
not be improved. The security represents 500L as 
actually due, and which if it did not consist of the 
bonus must have consisted of advances or costs, and 
provides for interest at 5/. per cent, from the datCj 
and the memorandum admits that this statement is 
false and that 250/. only had been paid. It was said 
that interest was never charged upon this 500/.j but 
the solicitors took by their security the means of com- 
pelling payment of interest, and I am considering the 
transaction for the purpose of ascertaining the position 
in which they had placed themselves with reference to 
their client, and how they had used the power and in- 
fluence they had acquired over him and his affiurs. 
These transactions are left in total obscurity by the 
Defendants, whereas they might, if the facts were suf- 
ficient for their purpose, have proved how the 250/. 
had become due, and how the remaining 250/. had 
been subsequently advanced so as to entitle them to 
the whole 500/. : but this not having been done it 
must be assumed upon the ground of the memorandum 
alone, that the 250/. remains wholly unaccounted for, 

the 
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the 50021 haying been treated as the amount of the 
debt 

The Vice-chancellor decided this case principally 
upon the item of 600/. for costs in the bill, making 
3200/. due from Mr. Coleman; and although there is 
much more in the case, I think that item quite suf- 
ficient to support his decree. It is proved that at 
this time the costs of the solicitors against their client 
amounted to 524/. 18«. 4d composed in part of items 
which could have been allowed on taxation^ but which 
I think it unnecessary to consider^ for the sum of 
524tL 18«. 4id. was the whole that^ according to their 
statement^ they could have been entitled to demand: 
600/1 however was charged as due to them for costs. 
Mr. Ltmbird their witness and clerk endeavoured to 
account for this by stating, that there were heavy fees 
to counsel then due and unpaid not included in their 
bills, and that the 524/. 18^. 4d. was raised to 600/. 
in order to provide for such fees. This, however, is 
not the ground taken by the Defendant Marshall^ who 
says in his answer that such addition was made at the 
client's request as an additional remuneration ; but of 
this statement, or of the amount of fees due, no evi- 
dence is given. 



1850. 



COLVVAK 
V, 

Mbllsbsr. 



It must therefore be assumed, that the 3200/., for 
which the security of the 28th of October 1830 was 
given, consisted in part of 600/. claimed as the amount 
of bills of costs but of which no bills of that amount 
existed, and the amount in the books of the solicitor 
being considerably less than that sum. This is not 
only an error in the sense in which the term is used 
for the purpose of opening accounts, but a mis-statement 
and false representation designedly made. It cannot 
be attributed to the bounty of the client, for of that 

or 
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1850. or of any such intention there is no proof; and if 
^T^^"^^^^"^ ^° anticipation of costs not paid or ascertained, and 
V. such costs have not been proved to have subsequently 

MBLLBR8H. bccome due, it is obvious that the security at the 
utmost can only be aviukble for what may upon in- 
vestigation be found to be due. 

After what I have already observed upon« it appears 
to me to be unnecessary to say anything upon the 
^ minor points which arise upon an examination of this 
account making the 3200/. due. These more important 
points prove not only that the account was erroneous, 
but that the dealings were such as could not be nudn- 
tained between any parties, and certainly not as be- 
tween solicitor and client. 

It was, indeed, argued from the pressure of the case 
that, whatever errors there might be in the first ac- 
count, the subsequent accounts would not be affected 
by it, inasmuch as there were no balances on either 
side, and that the suppression of a balance really due 
or destroyed by a false debit would not affect a sub- 
sequent account: but it is clear that all the subse- 
quent accounts are affected by the vices of this first, 
and indeed except from the additional difficulties in 
which Mr. Coleman was afterwards involved, the rela- 
tive situation of the parties was not altered by the sub- 
sequent transactions. 

I am therefore of opinion, that the Vice-Chancel- 
lor's decree was correct, and that the petition of appeal 
must be dismissed with costs. 
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TN this case Vice-Chancellor Wigramy by a decree Before The 
^ made on the hearing of the cause on the 9th Apnl ^^^^^^ 
1848, directed the trial of two issues; first. Whether an Cottbnham. 
agreement had been entered into by and between one A receipt not 
JEvan Richards and his brother Jenkin Richards, for the pJJ^f stamD 
purchase of premises situate in the parish of Merthyr cannot be 
Tydml in the county of Glamorgan; and, secondly, denceofa 
Whether the purchase money was paid in pursuance of matter col- 

this agreement. payment of 

the mone^. 
Thus, in a 
These issues were tried at Cardiff on the 19th July case where it 

1848, and the Pkintiff's counsel, in the course of his Z^ ^"^^^ ^ 
' ' prove an 

address to the jury, read a document which he said he agreement for 
should prove in evidence, which document purported to m*^ns*^a^ 
be a receipt for 21Z. as the consideration money men- receipt for the 
tioned in and paid by the purchaser, upon and before money, such 

the execution of the said asnreement. The foUowinf: f«9«P^ °o' 

bemg pro- 
is a copy of the document : — perly stamped: 

Held, that the 
" Becd. this 25th Auyust 1827 of Mr. Jenkin Richards evidence could 

now and before the sum of twenty-one pounds being the mitted. 
amount of the purchase of 3 tenements sold by me ad- 
joining the river Taff: Received the contents. Witness, 
John Swaine — Evan Richards + ." 

This document was originally impressed with a six- 
penny stamp, but when produced it had an additional 
stamp oilh Mr. Justice Wightman, under these dr- 
cumstances, refused to receive the document in evidence. 
The jury found a verdict for the Plaintiff* on both issueSf 
although Mr. Justice Wightman directed them that no 
evidence had been produced to prove the agreement 

The 
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The Defendants then applied to yice-Cbancellor 
Wigram on the 6th December 1848, for a new trial, 
but his Honor refused the application. The Defend- 
ants appealed to the Lord Chancellor, who, on the 
16th March 1849, directed a new trial of the issues, 
holding that no evidence of the agreement and pur- 
chase had been produced. 

The new trial took place at Cardiff ^ on the 16th and 
\*Ji\iAugiut 1849, when the above mentioned document 
was again tendered in evidence by the Plaintiff. Its re- 
ception was objected to by the Defendant, who contended 
that the document was not an agreement or conveyance 
of the premises in question ; but Mr. Baron Piatt over- 
ruled the objection. The jury gave a verdict for the 
Plaintiff on both issues. It did not very clearly appear 
whether any distinct objection was taken to the recep- 
tion of the document in question on the ground tliat 
the receipt stamp was insufficient. 

The Defendant then moved before the Vice-Chan- 
cellor for a new trial ; and his Honor, on the 4th 2>e- 
cember 1849, refused the application as to the first 
issue, but granted it as to the second. 

The Defendant now appealed to the Lord Chancellor. 
The Plaintiff also asked to discharge the order of the 
Vice- Chancellor granting the new trial of the second 
issue ; but the discussion before his Lordship was con- 
fined to the question raised by the Defendant 

Mr. Walker for the Defendant. The question here 
is, whether a document being a receipt of purchase 
money can be used in evidence for a collateral purpose. 
The Vice-Chancellor held that it could, considering thb 
case as ruled, in favour of receiving the evidence by the 
decision of the House of Lords in Matheson v. Ross (a). 

The 

{a) 2 H. L. Ca, 286. 



Evans 
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The SoUcitor^General (Sir John Bomillt/)^ and Mr. 1850. 
James, contrdy relied on Matheson v. ltoss(a)y and cited 
HorsfaU v. Key {b). They contended that, for the ~ »7 
purpose for which the document was used, no receipt ^■^''h""®' 
stamp at all was necessary. 

Mr. Walker^ in reply. 



The LoBD Chancellor delivered out to the par* Jufy. 
ties the following judgment, previously to resigning the 
Great Seal 

It is with the greatest reluctance that I find myself 
under the necessity, in this case, of directing a new 
trial The property is very small, and the parties ap- 
parently very poor : but the litigation both at law and 
in equity must have been very expensive, and though 
long protracted, has up to the present time produced no 
satisfactory result. 

The issues were, first, whether Evans had agreed to 
sell the property in question to Jenkins, and if he had, 
secondly, whether the purchase money had been paid. 
At the trial a paper was produced, purporting' to be a 
receipt for the purchase money, but it had not a proper 
receipt stamp. It seems doubtful how far the objection 
to the stamp as a receipt stamp was raised ; but the 
Judge's notes prove that he had observed that there 
bad been a sixpenny stamp, which it is not contended 
was the proper stamp for the sum, that being 21L 

The fact of the pajrment of the consideration money 
-was a most important fact upon both the issues ; upon 
the latter it was the whole question, and upon the first 

it 

(a) 2 H. L. Ca. 286. . (b) 17 Law J. Exch. 2GG. 

Vol. II. Y 
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"evans ^^ established. The agreement might itself have beea 
«». proved, a conveyance might have, been proved which 

would have assumed and so proved the agreement, or 
payment of the consideration money might have been 
proved which might have assumed the fact of the agree- 
ment. Upon both issues, therefore, the fact of payment 
was of the utmost importance, and went directly to the 
matter in issue ; and if the document in question was 
properly received in evidence, and the jury were right 
in giving credit to it as genuine, the conclusion of the 
jury in favour of the Plaintiff could not with any pros- 
pect of success have been disputed. But the question is, 
was that receipt, not being upon a proper receipt stamp, 
receivable upon these issues. It had been rejected at 
a former trial by Mr. Justice Wtgktmany but was re- 
ceived upon the last trial by Mr. Baron Piatt; and it 
was contended before me, that, though it could not 
have been received to prove payment of the money, 
the object in this case was not to prove such payment, 
but an object quite collateral, namely, to establish the 
fact of the agreement ; and a recent case of Matheson v. 
Ross (a) was relied upon for this distinction. I Iiave 
carefully examined that case. The House of Lords pro- 
ceeded upon the ground, that the paper there in ques- 
tion, though there was upon it a receipt for a balance, 
was also a statement and settlement of accoimts, which 
was quite unconnected with the fact whether the 
balance had or had not been paid, which was not in 
question in the case ; and the House thought that, for 
the purpose of shewing the state and balance of the 
account, the paper might be received, that being alto- 
gether collateral to the object and purpose of the paper 
as a receipt ; and I find that I am reported as having 
qualified my opinion in favour of the admissibility of the 

document 

(a) 2 H. L. Ca. S8d. 
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document by these observations : " Most of the cases 
go to shew this, that if, in a particular instance, the 
matter to be proved is the payment of money, and the 
payment is to be proved by the production of a written 
document, of an acknowledgment of payment, or what 
is called a receipt, the Stamp Acts immediately apply 
to such document so produced, and for such a purpose, 
whether it is for the direct purpose of proving payment 
as a discharge between debtor and creditor, or whether 
it is for an indirect and collateral purpose, as to shew 
some right in, or advantage belonging to, a party, in 
consequence of such payment ; where, for instance, a 
matter collateral is to be proved by the proof of the fact 
of payment, and that fact of payment is established by 
a receipt, such a case is clearly within the provisions 
of the Stamp Acts : that however is not the present 
case." It is however the case now under my consider- 
ation. The object of producing the document is to 
prove the fact in the issue called collateral, namely, the 
agreement, by proof of the fact of payment, and that 
fact of payment is attempted to be established by a 
receipt not having a proper stamp. 



1850. 



Evans 
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It appears to me, therefore, that under and upon the 
principle of the case quoted, the document ought not to 
have been received ; and as I cannot doubt but that the 
verdict of the jury was much influenced by that docu- 
ment, I am compelled to send these issues to another 
trial (a). 



(a) The judgment containing 
no direction on the subject of 
costs, the case was spoken to on 
this point, before the Lord Chan- 
cellor, Lord TVtfTo, on the 30th 
January 1851 ; when his Lord- 
ship, after consulting with the 
Registrar, considered that the 

Y 



costs could not, under these cir- 
cumstances, be dealt with in 
the order to be drawn up. His 
Lordship, however, suggested 
(in which suggestion the counsel 
on both sides concurred), that 
the costs should be treated as 
costs in the cause. 
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BETWEEN 

The SHEEWSBTJBY and BIRMINGHAM Rail- 
way Company - - - - Plaintiflfe. 

AND 

The LONDON and NORTH WESTERN RaUway 
Company, the SHROPSHIRE UNION RaUways 
and Canal Company, GEORGE CARR GLYN 
and WILLIAM COWAN - Defendants. 



nnHE Bill in this case was filed on the 17th December 
•*- 1849, by the Shrewsbury and Birmijigham Rail- 
way Company, for the specific performance of an agree- 
ment entered into between them and the two Defendant 
Companies, and for an injunction to restrain the breach 
of that agreement. The Chairmen of the two Com- 
panies were made Defendants to the suit To this bill 
pany to grant the Defendant Companies severally demurred, and these 

Railway Com- demurrers having been allowed by the Vice-Chancellor 
pany a lease 
of certain con- 
templated 
lines of rail- 
way, was op- 
posed by a 
third Com- 
pany. An 



Before The 
Lord ChanceU 
lor Lord 

COTTBNHAM. 

A BUI before 
Parliament 
for the pur- 
pose of ena- 
bling one 
Railway Com- 



of Englandy\ the case now came on by way of appeal 
before the Lord Chancellor. 



The subject matter of contest between the parties had 
relation to the rights of the three several Companies, 
agreement was Plaintiffs and Defendants, to the railway traflfic between 

ultimately r» i^ 

come to, by ^^^ 

which, in con- 
sideration of the third Company withdrawing their opposition, the other two Com- 
panies engaged to conduct their traffic in a certain specified manner, so as not to 
prejudice the interests of the third Company. Held, overruling demurrers filed to 
a Bill by the third Company for a specific performance of this agreement, that 
there was nothing in the agreement contrary to the duty which the parties respec- 
tively owed to Parliament, or to the public and their own subscribers. 

Held, also, on the construction of the Act of Parliament, that the operation of 
the agreement was not postponed until all the contemplated lines were completed ; 
but that the rights and liabilities of the two Companies inter se, on which the agree- 
ment with the third Company depended, arose on the completion of any one of the 
contemplated lines. 
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Rugby and Shrewsbury and vice versa, including the 
traffic between certain of the intermediate stations* 
On looking at a map^ it will be seen that there exist 
two great lines of communication between Rugby and 
Shrewsbury, one a direct route passing through Bir^ 
mingham Wolverhampton and Wellington, and the other 
a very circuitous route passing through Stafford, and 
falling into the direct route at Wellington. At the time 
when the transactions in question in this suit com- 
menced, the London and North Western Railway Com- 
pany, (having a railway from London to Rugby), held 
under their control the line of communication between 
Rugby and Stafford: they had also a line of railway 
between Rugby and Birmingham, with the power of 
making a railway from Birmingham to Wolverhampton, 
the route between these places being leased to them 
in perpetuity by the Stour Valley Railway Com- 
pany. At this time, the Shrewsbury and Birming^ 
ham Railway Company had a railway from Shrews^ 
bury to Wolverhampton, passing through Wellington, 
with a right reserved to them of running over the Stour 
Valley line from Wolverhampton to Birmingham. The 
Shropshire Union Railways and Canal Company were at 
the same time constructing a railway between Shrews* 
bury and Stafford through Wellington, a portion of this 
line, namely, between Shrewsbury and Wellington, being 
conunon to them, and the Shrewsbury and Birmingham 
Railway Company, and being managed by the two 
Companies jointly. Under these circumstances, nego- 
ciations were entered into between the London and 
North Western Railway Company and the Shropshire 
Union Railways and Canal Company, the object of which 
was to enable the former to use the line of the latter 
Company between Stafford and Shrewsbury, through 
Wellington. It will be seen that the London and North 
Western Rfulway Company would be thus able, by a dr- 

Y 3 cuitous 
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cuitous route, to carry passengers and goods between 
Rugby and Shrewsbury^ and vice versd. The London and 
North Western Railway Company had the means of car- 
rying on traffic between Stafford and Wolverhampton 
by a line from the former place stopping at PortobeUo 
about a mile short of Wolverhampton^ and also of car- 
rying on traffic between Wolverhampton and Birming^ 
ham by a separate*line from that leased to them by the 
Stour Valley Railway Company. A scheme was also 
in contemplation of making a communication between 
Cfnosall and Wolverhampton^ the former of these places 
being situated on the line between Stafford and Welling^ 
ton. Such being the position of matters, the Shrewsbury 
Bud Birmingham Railway Company became apprehendve 
that they would lose a great portion of the advantage 
contemplated from their line, both as a means of a 
through traffic between Shrewsbury and Rugby^ and of 
direct traffic between Shrewsbury and Wolverhampton and 
Birmingham^ as the London and North Western Railway 
Company would have the means of carrying passengers 
and goods between Shrewsbury and Rugby by Stafford, 
and also of avoiding the Plaintiffi' line between WeUing- 
ton and Wolverhampton as a means of communication 
between Shrewsbury and Wolverhampton and Birming^ 
ham. These circumstances, and the conflicting interests 
arising out of them, gave occasion to the transactions 
between the parties detailed in the bill as hereinafter 
mentioned, and out of which the several questions in 
the suit arose. It appeared that at the time the bill 
was filed tRe line of railway between Wolverhampton 
and Birmingham had not been completed, the part left 
unfinished being under the control of the London and 
North Western Railway Company. 



The statements in the Plaintiffs* biU were to the fol- 
lowing effect: — that in the year 1846 the Plaintiffi 

were 
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were an Incorporated Company for the purpose of 
making a ndlway from Shrewsbury to Wolverhampton ; 
that such railway was identical with part of the line of a 
projected railway firom Shrewsbury to Stafford, for which 
a bill was then pending in parliament^ at the instance 
of the Defendants the Shropshire Union Railways and 
Canal Company; that it was provided by the Plain- 
tifis' Act, that if such bill were obtained, then that por- 
tion of the line which was common to both railways 
should be constructed at the joint expense and managed 
by a joint committee of both Companies ; that in the 
Session of 1846 the Shropshire Union Railways and 
Canal Company had obtained three separate Acts of 
Parliament, by the first of which, the Shropshire Union 
Railways and Canal Company were incorporated, with 
powers to make a railway from the Chester and Crewe 
Branch of the Grand Junction Railway to Wolverhamp^ 
ton, by the second they were empowered to make the 
line above mentioned from Shrewsbury to Stafford with 
branches, and by the third they were empowered to 
make a railway from Newtown to Crewe with branches ; 
that in the Session of 1847 the London and North 
Western Railway Company were empowered to make a 
railway from Portobello on their line to Wolverhampton ; 
that the Shropshire Union Railways and Canal Company 
were incorporated and empowered to make the three 
several lines of railway, on the ground, among others, 
that, if made, they would be competing lines with the 
London and North Western Railway Company. 
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The Bill then stated that in the Session of 1847 the 
London and North Western Railway Company applied 
to Parliament for the purpose of obtaining an Act to 
enable them to take and accept, and the Shropshire 
Union Railways and Canal Company to grant, a lease 
of the imdertaking of the Shropshire Union Railways 

Y 4 and 
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and Canal Company, and that inasmuch as the London 
and North Western Railway Company would in the event 
of their obtaining such lease be enabled to command 
the whole traffic between Shretosbury and Birmingham 
to the entire destruction of the Shrewsbury and Birming^ 
ham Railway Company, and inasmuch as the Shropslure 
Union Railways and Canal Company had obt^ed their 
Acts of incorporation and power to construct the several 
lines of railway in the Bill mentioned, upon the pre- 
tence that their interests would be enlisted on the dde 
of those of the Plaintiffs in competition with those of 
the London and North Western Railway Company, the 
Plaintiffs opposed such application, and in consequence 
a negotiation was opened between the London and North 
Western Railway Company and the Shropshire Union 
Railways and Canal Company on the one part and the 
Plaintiffs on the other part, with a view to the Plaintiflb 
withdrawing their opposition to the application ; and that 
on or about the 13th May 1847 an agreement was made 
and entered into between the Plaintiffs and the London 
and North Western Railway Company and the Shropshire 
Union Railways and Canal Company, which was in the 
words and figures following, that is to say, — '* London^ 
13th May 1847. 1st. That all traffic up and down be- 
tween Shrewsbury or Wellington or intermediate sta- 
tions and Rugby, or any point on the London and North 
Western Railway to the south of Rugby, shall be kept 
separate and divided between the two Companies in 
proportion to the mileage travelled over each of the 
lines of the Shrewsbury and Birmingliam and Shropshire 
Union Companies, such joint account and division how- 
ever to be optional with the Shrewsbury andlBirmingham 
Company : this arrangement to include all the London 
traffic, by whatever route it may pass. . 2nd. That the 
Shrophshire Union Company or London and North 
Western Company shall not, during the continuance of 

such 
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such joint account and division of traffic, convey from 
Wellington or any part of their lines westward of WeU 
litigton any goods or passengers to any part of the 
Shrewsbury and Birmingham line east of the same 
place, or be in any way entitled to participate in such 
traffic 3rd. The three directors forming and to form 
the joint committee for the management of the ShretcS" 
bury and Wellington line shall at no time be directors 
of the London and North Western Company. 4th. An 
agreement to be forthwith prepared for carrying out 
this arrangement, and any question as to the construc- 
tion of the terms to be left to Mr. Robert Stephenson. — 
Jtobert Stephenson. Charles Parker.^ 
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The Bill then stated that, in consideration of such 
agreement, the Plaintiffs withdrew their opposition, and 
that thereupon the Act of Parliament, 10 & 11 Vict. 
c. 121., empowering the London and North Western Rail- 
way Company to accept a lease of the undertaking of the 
Shropshire Union Railways and Canal Company, was 
passed, whereby it was enacted that, on the completion 
of the works of the rsulways by the therein recited acts 
authorised to be made, so as to be opened for public 
traffic, or at such earlier period as might be agreed upon 
between the Companies, the Shropshire Union Railways 
and Canal Company should and they were thereby 
emjiowered and required to grant, and the London and 
North Western Railway should and they were thereby 
empowered and required to accept, a lease in per- 
petuity of the undertaking of the Shropshire Union 
Hallways and Canal Company at the rent and upon 
the terms therein mentioned ; and it was further enacted, 
that from and after the passing of such Act the under- 
taking of the Shropshire Union Railways and Canal 
Company should, subject to the provisions therein con- 
tained, be managed by a joint committee, to consist 

of 
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of eight of the directors of the Shropshire Union Bail- 
ways and Canal Company, and eight of the directon 
of the London and North Western Railway Company ; 
and, by the 11th section, it was enacted that, when 
and as each of such ndlways should be completed and 
opened, the same should be worked and used by the 
London and North Western Railway Company, who 
should observe all such directions in relation thereto 
as such joint committee should make, consistently 
with the provisions of the Act and of the lease to 
be granted in pursuance thereof, and for the purposes 
of such working and use the London and North Western 
Railway Company and their officers agents and ser- 
vants should have use and exercise all such powers 
and privileges in relation to every stich completed rail- 
way as were granted to the Shropshire Union Railways 
and Canal Company and their officers agents and 
servants by the Act authorising them to maintain and 
work and use such railway and as if the name of the 
London and North Western Railway Company had been 
inserted in such Act in lieu of the name of the Shrop^ 
shire Union Railways and Canal Company, and so from 
time to time as each of such railways should be com- 
pleted ; and it was thereby enacted that Ht^ London and 
North Western Railway Company should cause separate 
accounts to be kept of all receipts upon or in respect 
of the undertaking thereby authorised to be leased, 
or so much thereof as should from time to time be 
under the power of the London and North Western 
Railway Company by virtue of the Act, and the books 
of such accounts and of all accounts of expenditure 
upon or in respect of each of such railways should be 
open at all reasonable times to the inspection of any of 
the directors of the Shropshire Union Railways and 
Canal Company or of any person duly appointed by 
such directors to inspect the same ; and it was thereby 

enacted 
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enacted that, until the lease of such railways thereby 
authorised should be completed, all the profits derived 
firom so much of the canals and the works and property 
connected therewith of the Shropshire Union Ridlways 
and Canal Company as should not have been converted 
into or used for the purposes of such railways should 
be applied in the manner therein mentioned. 

The Bill then stated that shortly after the passing of 
the Act 10 & 11 Vict c. 121., the following articles of 
agreement, under the respective seals of the three Com- 
panies, were duly made, entered into, and executed by 
sQch Companies, that is to say, — Articles of Agree- 
ment made this I2th day of October 1847 by and 
between the Shrewsbury and Birmingham Railway Com- 
pany of the one part, and the London and North 
Western Railway Company and the Shropshire Union 
Railways and Canal Company of the other part : 
-Whereas the line of ndlway in course of formation 
between Shrewsbury and Wellington is common to the 
said Shrewsbury and Birmingham Railway Company 
and the said Shropshire Union Railways and Canal 
Company, and is under the direction and control of a 
joint Conmiittee of management ; and whereas a Bill 
was introduced into Parliament during the last session 
for authorising a lease in perpetuity of the under- 
taking of the said Shropshire Union Railways and 
Canal Company to the said London and North Western 
Bailway Company, and the same was opposed by the 
Baid SItrewsbury and Birmingham Railway Company ; 
and whereas the said Shrewsbury and Birmingham 
Sailway agreed to withdraw their opposition to the 
said Bill on its being arranged and agreed between the 
said several Companies that the covenants and agree- 
ments hereinafter contained should be mutuaUy entered 
into by them on an Act of Parliament being obtained 

for 
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for authorising such lease as aforesaid or for a lease 
between the said parties of any part of the swd under- 
taking between Shrewsbury and Stafford ; and whereas 
such Act was obtained during the last Session of Par- 
liament : Now, therefore, these presents witness and 
it is hereby covenanted declared and agreed by and 
between the said several Companies parties hereto, 
the said London and North Western Railway Company 
and Shropshire Union Railways and Canal Company 
covenanting and agreeing for themselves for and in 
respect of their own acts and deeds only, and the 
said Shrewsbury and Birmingham Railway Company 
covenanting and agreeing for themselves for and in 
respect of their own acts and deeds only, and not the 
one contracting party for the acts and deeds of the 
other contracting party ; — 1st That the said Shropshire 
Union Railways and Canal Company or the London and 
North Western Railway Company shall and will from 
time to time, and at all times hereafter during the 
continuance of any such lease authorised to be granted 
by the said Act make and keep a separate and distinct 
account of all passengers cattle luggage goods and other 
matters and things which such Companies or either 
of them shall carry or convey from Shrewsbury or 
Wellington or from any other point between these two 
places, to Rugby or to any place to the south of or on 
the London side oi Rugby on the line of the London and 
North Western Railway Company, and also of all pas- 
sengers cattle luggage goods and other matters and 
things which such Companies or either of them shall 
carry or convey from Rugby or from any place to the 
south of or on the London side of Rugby on the Une of 
the London and North Western Railway Company, 
to Wellington or Shrewsbury or to any point between 
these two last named places, and also a like separate 
and distinct account of all sum and sums of money 

which 
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which such last mentioned Companies or either of 
them shall receive for the carriage or conveyance of 
all passengers cattle luggage goods and other mat- 
ters and things whatsoever of or respecting which 
they are to keep such separate and distinct accounts 
as aforesaid. And the said Shrewsbury and Birming^ 
ham Railway Company shall and will in like manner 
and during the like period make and keep a separate 
and distinct account of all passengers cattle luggage 
goods and other matters and things wliich such last- 
mentioned Company shall convey or carry from Shrews^ 
bury or Wellington or from any point between these 
two places, to Rugby or any place to the south of or 
on the London side of Rugby upon the line of the said 
JLondon and North Jfeatem Railway Company or to 
lAmdon^ either upon the said last^mentioned line or 
upon that of any other Company, and a like separate 
and distinct account of all sum and sums of money 
which the said Shrewsbury and Birmingham Railway 
Company shall receive for the carriage or conveyance 
of such passengers cattle luggage goods and other 
matters and things of or respecting which they are to 
keep such separate and distinct accounts as aforesaid. — 
2nd. That the said Shropshire Union Railways and 
Canal Company or the said London and North Western 
Hallway Company on the one part, and the said Shrews- 
bury and Birmingliam Railway Company on the other 
part, shall respectively from time to time make out 
and supply to the other of them a half-yearly account 
in abstract of all the matters mentioned and com- 
prised in the said first article or clause, which accounts 
shall be subject to be audited by the respective auditors 
for the time being of the said hereby contracting Com- 
panies, and all the accounts mentioned in the said 
article or clause shall be open at all reasonable times 
to the inspection of the Directors of either of the said 

contracting 
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contracting Companies or of any persons duly aaiho* 
rised by them, and it shall from time to time be 
ascertained and determined by the auditors of the sud 
contracting Companies how much of the monies by 
such accounts appearing to have been received shall 
have been received for and in respect of the distance 
from Shrewsbury or WeUingUm or from any pmnt be* 
tween those two places to Stafford or Wolverhamptmi, 
or from Stafford or Wolverhampton to Shrewsbury or 
Wellington or to any point between those two places, 
and such sum when so ascertained shall be divided 
between the said Shropshire Union Bailways and Canal 
Company and London and North Western Bailway 
Company as one party, and the said Shrewsbury and 
Birmingham Railway Company as the other party, in 
the following proportions that is to say, six thirteenth 
equal parts to the Shropshire Union Railways and Canal 
Company and the London and North Western Railway 
Company, and the remaining seven thirteenth equal paito 
to the Shrewsbury and Birmingham Railway Company, 
those proportions being considered as subetantiallj cor- 
responding with the relative lengths of the line of the 
Shropshire Union Railways and Canal Company bom 
Wellington to Stafford, and the line of the Shrewsbury 
and Birmingham Railway Company from WdHngUm 
to Wolverhampton, — 3rd. That during the continuance 
of any such lease as aforesaid the said Shropshire Umkm 
Railways and Canal Company and London and NorA 
Western Railway Company or either of than shall not 
nor will convey or carry any passengers cattle luggage 
goods or other matters or things from Shrewsbury ofc 
Wellington or from any point between those two plaoea 
to any point or place on the line of the ShrewAury and 
Birmingham Rulway or the Birmingham Wolverhamp* 
ton and Stour Valley Railway, or use the line of the 

Shropshire 
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Shropshire Union Railway by GnosaU or Stafford^ to 
compete for any traffic which properly belongs to the 
Shrewsbury and Birmingham Company. — 4th. That 
the agreement hereby come to shall not in any manner 
be eyaded or eluded by either of the contracting par* 
ties, nor shall any arrangement scheme device or con* 
trivance be resorted to or attempted for that purpose, 
and in case any attempt shall be made by either of 
the contracting parties to evade or elude the arrange- 
ment hereby made, or in case any question or dispute 
shall arise between the contracting parties on the im- 
port or construction of these articles or any matter herein 
contained, the same shall be referred at the request of 
either of the said Companies to the arbitration and 
determination of Robert Stephenson, Esquire, and in 
case of the death or absence of the said Robert Stephenson 
then to the arbitration and determination of an umpire 
to be appointed by the Railway Commissioners or other 
€k)vemment Board entrusted with the supervision of rail- 
ways, in case of the said parties hereto their successors 
or assigns not agreeing in the nomination of such umpire. 
— 5th. Provided always that notwithstanding anything 
hereinbefore contained it shall be lawful for the Shrews* 
bury and Birmingham Railway Company to determine 
and put an end to this agreement at any time, by 
^ving six calendar months notice in writing of such 
their intention to the Shropshire Union Railways and 
Canal Company, such notice terminating either on the 
30th June or 31st December whichever of these days 
shall first happen after the expiration of such ox months, 
and thenceforth this agreement and every clause matter 
and thing herein contained (except in respect of any 
breach thereof then already committed) shall cease and 
be at an end. 
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The Bin also stated, that the Plaintiffs' railway from 
Wellington to Wolverhampton was opened by the Plain- 
tiffs for public use on the 13th November 1849, from 
which time the Plaintiffs had carried passengers and 
goods to and from Shrewsbury and Wolverhampton by 
their railway, and to and from Wolverhampton and 
Birmingham, and also to and from the Plaintiffs' station 
at Wolverhampton and the Wolverhampton Station of 
the London and North Western Railway Company, 
about one mile distant from the Plaintiffs' station, 
by coaches |and omnibuses supplied by the Plain-? 
tiffs for the purpose. The bill also stated that the 
Plaintiffs had been prepared and were desirous to keep 
such separate and distinct accounts of traffic on their 
route as by the articles of agreement it was stipulated 
they should keep, and that the Plaintiffs well hoped 
that the Defendants would in like manner have kept 
such separate and distinct accounts, and would have 
co-operated with the Plaintiffs in so doing, as by the 
articles of agreement they had agreed to do, and would 
also, from the time when the Plaintiffs opened their 
railway, have abstained from conveying any passen- 
gers cattle luggage goods or other matters or things 
from Shrewsbury or Wellington, or from any point be- 
tween those places to any point or place in the line 
of the Plaintiffs' Shrewsbury and Birmingham r^lway 
or the Birmingham Wolverhampton and Stour Valley 
Railway, or using the line of the Shropshire Union 
Railway by GnosaU or Stafford to compete for any 
traffic which properly belonged to the Plaintiffs^ but 
that with the view to deprive the Phuntiffs of the benefit 
of the articles of agreement, they had wholly n^lected 
and failed and still neglected and failed to keep such 
separate and distinct accounts of traffic by their line 
of railway from Shrewsbury to Rugby and southward 
towards London vi& Stafford, and vice versd, as were 

provided 



CASES IN CHANCERY. 



337 



provided for by such articles of agreement, and that 
they liad carried and continued to carry passengers 
cattle luggage goods and other matters and things 
from Shreiosbury and Wellington to Wolverhampton and 
Birmingham viA Stafford and Portobello, and vice versd, 
contrary to such agreement, and that they were car- 
rying such passengers at such rates of fare as to prevent 
the Plaintiffs in any way from competing with them. 

The Bill then charged that the Defendants ought to 
keep such separate and distinct accounts as were men- 
tioned and provided for in the articles of agreement, 
and ought not to carry any passengers goods or other 
matters from Shrewsbury or Wellington or from any 
point between those two places to Wolverhampton or -Bir- 
minghamy but that the Defendants alleged that no lease 
of the undertaking of the Shropshire Union Railways 
and Canal Company had yet been granted to them, 
and that they pretended that such articles of agree- 
ment would not come into operation until such lease 
had been granted ; whereas the Plaintiffs charged the 
contrary, and that even if such, lease had not then 
been granted, such articles nevertheless had come into 
operation, for that the line of railway from Shrewsbury 
to Stafford had long been completed, and that the 
same had been and then was used and worked by the 
I^ondon and North Western Railway Company, upon the 
terms mentioned in the Act of Parliament whereby 
such lease was directed to be granted, and that the 
X)efendants sometimes pretended that the articles of 
agreement had not then come into operation by reason 
that the line of railway between Wolverhampton and 
Jiirmingham, and the connection between Portobello 
and the Plaintiffs' station at Wolverhampton had not 
then been made; whereas the Plaintiffs charged the 
contrary, and that it had been and was the duty of 

Vol. II. Z the 
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the Defendants to make and complete such Une. of 
railway and connection, and that they might and ought 
long since to have made and completed the some. The 
Bill prayed that the articles of agreement might be 
specifically performed, and for an injunction. 

IVIr. Roltf Mr. Malins^ and Mr. Hardy^ in support 
of the appeal. The Plaintiffs complain of two positive 
breaches of the agreement, first, the noncompletion of 
the line connecting their railway with Birmingham^ and, 
secondly, the neglect of the Defendants to keep the 
separate accounts. It was contended before the Vice- 
Chancellor, that this agreement was a fraud on Parlia« 
ment, that it was beyond the powers of the Companies, 
and that the time has ifot yet arrived for its being 
acted upon, because the whole of the lines authorised 
to be made by the Shropshire Union Railways and 
Canal Company are not completed. As to the fraud 
on Parliament, if there was any, it cannot apply to the 
Plaintiffs, who were not before Parliament except to 
oppose the Leasing Act ; and the Defendants are alone 
responsible for withholding the information. We sub- 
mit, however, that there is no fraud in keeping such 
an agreement secret, Simpson v. Lord Howden (a). As 
to its being beyond the powers of the Companies so to 
contract, there is no statutory prohibition, nor is it like 
the case of Directors employing the capital of a Com- 
pany in an undertaking not warranted by the Act con- 
stituting the Company, as was the case in Colman Vi 
Tlie pastern Counties Railway Company (ft), and Cohen 
V. Wilkinson (c). If any part of the contract can be 
supported, the demurrer ought not to have been al- 
lowed. The 87th section of the Railway Clauses Con- 
solidation 



(fl) I Railway Cases, 326. 
(A) lOBenv. I. 



(r) Ante, Vol. I. p. 481. 
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poliilatlon Act, enables a Company so to contraot, for by 
that section any two or more Companies may contnict 
among themselves for a continuous traffic over their 
respective lines, and there is in fact no difference be- 
tween such an agreement and one which, like that in 
the present case, precludes competing traffic. It can- 
not be contended that there is any thing in the con- 
stitution of Bailway Companies which obliges them to 
become carriers, or that the Defendants in this case 
are compelled by their Acts of Parliament to convey 
passengers and goods from Shreicsbury to Birmingham 
vi& Stafford; and if for the valuable consideration 
which they have received in the withdrawal of the 
Plaintiffs' opposition to the Leasing Act, they have 
abandoned the carrying trade by that circuitous route, 
they cannot be heard in a court of equity to set up 
any such obligation as a ground for not performing 
their agreement. As to the time not having arrived 
when the agreement is to take effect, it clearly was 
not the intention of the parties that the lease was not 
to be granted until all the Shropshire Union lines were 
completed; and this will be seen by a reference to 
the 11th, 19th, 25th, and 31st sections of the Leasing 
Act (a). It is also said that the line of railway is not 

made 
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(a) By the 19th Section, it 
was enacted "that when any 
one of the said Railways shall 
have been completed before the 
completion of all such Railways, 
then and in each sUch case the 
amount of the share capital 
which shall have been raised and 
expended for the formation of 
such Railway shall be ascer- 
tained, and thenceforth, until the 
completion of all the said Rail- 
ways, a rent shall be payable by 

z 



the London and North Western 
Railway Company to the Shrop^ 
shire Union Railways and Canal 
Company equal to interest after 
the rate hereinbefore stipulated 
on the share capital which shall 
have been so raised and ex- 
pended for the formation of such 
completed Railway, and on the 
money, if any, borrowed for such 
formation, and on the whole of 
the canal capital of the said 
Shropshire Union Railways and 

2 Canal 
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made between Birmingham and Wolverhampton and be- 
tween Wolverhampton and Portobello^ but the Defend- 
ants have by their own acta prevented this being done> 
The Great Western Railway Company v. The Birming^ 
ham and Oxford Junction Railway Company {a). It must 
be presumed that the Defendants would not have ob- 
tained their Act but for the withdrawal of the Plain- 
tiffs' opposition, and it is well settled by the cases of 
Edwards v. Tlie Grand Junction Railway Company (6), 
Stanley v. The Chester and Birkenliead Railway Com- 

pany, 



Canal Company ; and when ano- 
ther of the said Railways shall 
be subsequently completed, such 
rent shall be increased by in- 
terest, after the stipulated rates, 
on the share capital raised and 
expended, and the money bor- 
rowed, if any, for the formation 
of such other Railway," &c. 

By the 25th Section, it was 
enacted" that after the lease 
hereby authorised to be made, 
and notwithstanding such lease, 
so much of the canals and works 
and property connected there- 
with of the Shropshire Union 
Railways and Canal Company, or 
so much of such canals works and 
property as shall not be converted 
into or used for the purposes of 
the said Railways or any of them 
shall continue to be managed 
and worked under the direction 
of the said joint Committee in 
the name of the Shroj)shire Union 
Railways and Canal Company; 
but all the net profits to be de- 
rived from such canals, after de- 
fraying the expenses of working 
and managing the same, shall be 



added to and accounted as part 
of the profits of the said under- 
taking." 

By the 3l8t Section it was 
enacted " that it shall not be law- 
ful for the said Shropshire Union 
Railways and Canal Company, 
by virtue of the powers herein- 
before contained, to demise or 
lease, nor for the said London 
and North Western Railway Com- 
pany to enter into or accept 
such lease of the undertaking of 
the first-mentioned Company,un- 
less it shall be proved to the 
satisfaction of the Commissioners 
of railways and certified by them 
under their seal previously to 
the execution of such lease, thit 
one-half of the whole amount of 
the capital, exclusive of loans, by 
the Act or Acts relating to each 
of the said Companies autho- 
rised to be raised, has been ac- 
tually paid up and expended for 
the purposes authorised by such 
Act or Acts respectively." 

(a) 2 Phil. 697. 

(b) iMyL^Cr.QjO. 
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pany (a), Greenhalgh v. The Manchester and Birming* 
ham Railway Company (i), that effect will be given as 
against an incorporated Railway Company to a con- 
tract entered into by the projectors of it before the 
Act was passed^ and at a time when the parties to it 
had not the power to carry it into effect. 

Mr. Bethell and Mr. Follett, contrct. It is not com- 
petent for bodies constituted as these railway companies 
are^ to form such partnerships as that now sought to 
be enforced, the effect of which is to throw the aggre- 
gate amount of their capitals into one. The agreement 
is at most only prospective, and cannot enure for the 
benefit of the London and North Western Railway 
Company until the whole of the Shropshire Union 
lines are completed. This is proved by the recitals in 
the Leasing Act, which shew that a lease of the under- 
taking in perpetuity, and not of any fractional part, is 
contemplated. To give effect to the agreement will be 
to divide the profits of the undertaking among others 
than those for whose benefit the legislature has autho- 
rised the creation of the capital, and Corporations 
always receive their property stamped with an obli- 
gation not to use it in a manner different from their 
original trust. There is, therefore, here such a clear 
violation of the principles on which the Defendants' 
several Acts have been obtained, that any one member 
might restrain such misapplication of their funds ; Col^ 
man v. The Eastern Counties RaihDay{c\ Natusch v. 
Irving (d). There was clearly a fraud on Parliament 
in not communicating the agreement, the effect of 

which 

(a) 9 Sim. 264. ; 5. C 3 Mt/l. (t) 10 Beav, 1. 

$ Cr, 773. (d) Gow on Partner ihipf A pp. 

(b) 9 Sim, 416. ; 5. C. 3 ^ft/L p. 398. 
i Cr. 784. 
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which is to appropriate tho profits of the Companies ia 
a maimer different from that contemplated by the 
Companies Clauses Consolidation Act* It has been 
contended on the other side, on the authority of Tlu 
Great IVestern Railway Company v. Tlie Birmitigham 
and Oxford Junction Railway Company {a), that tho 
demurrer must be overruled if any part of the relief 
asked can be enforced: that case is, however^ distin- 
guishable from the present, where an essential part of 
the contract sought to be enforced is illegal. (They 
referred to the 86th, 87th, 89th, and 92nd sections of 
the Kailway Clauses Consolidation Act.) 



Mr. Willcock appeared for the Shropshire Union Hall- 
ways and Canal Company. 

Mr. Matins^ in reply, cited The Bank qf Aastraltuia 
V. The Bank of Australia {b). 



Feb. 2.}. The Lord Chancellor. 

These were demurrers by the London and North 
Western Railway Company and the Shropshire Union 
Railways and Canal Company, to a bill filed by the 
Shrewsbury and Birmingham Railway Company eeek** 
ing the performance of an agreement entered into be* 
twcen these three Companies. The Vice-Chancellor 
allowed the demurrers upon the ground as he stated 
that the time was not come at which the FlaintifiSi 
had a right to raise the question on that agreement, 
that is to say, that the time had not arrived when the 
agreement was to come into operation. Several other 
grounds, however, were raised on the argument of these 
demurrers before me, in which it was contended that 

the 



(«) 2 Phil. 097. 



(b) ViJur, 189. 
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the (leiuurrerd might properly be allowed^ even if the 
objection on which the Vice-Chancellor proceeded was 
Dot considered as being a sufficient ground for that pur- 
pose. It was contended that the agreement was a 
fraud on Parliament ; that the Companies had not power 
to do that which they have agreed to do ; and that 
the agreement was inconsistent with the duty which 
they owed to the public and to their own subscribers ; 
in short that it was an undertaking to do that which 
they have no right to do, and, therefore, a contract 
which the Court will not carry into effect. 
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Now the history of the transactions which led to this 
agreement was simply this; and a very short state- 
ment will be sufficient to explain the grounds on which 
my opinion has been formed. The railway which 
the Plaintiffs have made, and which was the founda- 
tion of the agreement, was a railway from Shrewsbury 
to Wolverhampton: the Shropshire Union Kailways 
and Canal Company had also a railway to make from 
Shrewsbury to Stafford. The first part of the line, 
namely from Shrewsbuiy to Wellington^ is a line common 
to the two Companies: at Wellington the two lines 
diverge, the Plaintiffs' line proceeding to Wolverhamp- 
tony and the line projected by the other Company pro- 
ceeding to Stafford, and there joining the London and 
North Western Railway. There was also a line existing 
from Rugby to Birmingham^ but there was no continu- 
ous railway from Birmingham to Wolverhampton. That 
had been projected; and it. is sufficient for the present 
purpose, that the London and North Western Railway 
Company, according to the allegation in the bill, have 
by a lease, obtained from the parties who had projected 
that railway, become liable to perfect that railway, and 
tfo use it. That was, tlierefore, by derivation of title 
from oilier;?, part of their property ; and it was part of 

Z 4 the 
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the duty which they had undertaken to perform, and 
which the bill alleges they might have performed, to 
complete that line. If that line were completed, there 
would be a continuous railway from Shrewsbury to 
Rugbyy making a shorter line than reaching Ruyby 
from Shretosbury by Wellington and Stafford, Conse- 
quently, if other matters were equal, and the fares 
were in proportion to the distance, there would be a 
strong inducement to the public going from Shretcsbnry 
to Rugby to proceed by that line of which the Plain- 
tiffs' railway formed part, instead of going round by 
Stafford^ which would bring them to the same point 
after a greater distance and a large curve. The io7i- 
don and North Western Railway Company were de- 
sirous of obtaining a lease from the Shropshire Union 
Railways and Canal C/ompany of several schemes 
which they had in contemplation, and for which they 
had obtained their Acts. It must be recollected that 
the line between Shrewsbury and Wellington was a part 
of this adventure and which they had in common with 
the Plaintiffs' railway, and which for that distance was 
by arrangement made and worked by those two Com- 
panies in common. The project of the London and 
North Western Railway Company obtaining a lease of 
the scheme in progress by the Shropshire Union Rail- 
ways and Canal Company was opposed, and naturally 
enough opposed, by the Plaintiffs in Parliament, be- 
cause it was conceived that opening the line from 
Shretosbury to Stafford would obviously be a means 
of carrying passengers and goods from Shrewsburt/ to 
Rugbyy though not by the shortest way, yet by a way 
which being under the control of so powerful a Com- 
pany as the London and North Western Railway Com- 
pany would be very likely to interfere with the busi- 
ness of the Plaintiffs' railway. It was then agreed that, 
in consideration of their withdrawing their opposition, 

and. 
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and, therefore, permitting the London and North Wes- 
tern Kailway Company to obtain a bill enabling them 
to take a lease of the schemes of the Shropshire Union 
Kailwajs and Canal Company, certain arrangements 
should be entered into between the respective Com- 
panies Plaintiffs and Defendants to the present suit. 

The Agreement for carrying these arrangements 
into effect, and the performance of which it is the 
object of the bill to enforce, recites that a line of 
railway was in course of formation between Shrews^ 
bury and Wellington in common for the Shrewsbury 
and Birmingham Kailway and the Shropshire Union 
Railways and Canal Company, and under the direction 
and control of a joint committee of management. It 
then recites " that a Bill was introduced into Parlia- 
ment during the last session for authorising a lease in 
perpetuity of the undertaking of the said Shropshire 
Union Railways and Canal Company to the said Lon^ 
don and North Western Railway Company, and that 
the same was opposed by the Shretosbury and Birming- 
liam Railway Company." It then recites, "that the 
Shrewsbury and Birmingham Railway Company agreed 
to withdraw their opposition to the said Bill on its 
being mutually arranged and agreed between the said 
several Companies, that the covenants and agreements 
hereinafter contained should be mutually entered into 
by them on an Act of Parliament being obtained for 
authorising such lease as aforesaid, or a lease between 
the same parties of any part of the said undertaking ** 
(in the singular number) " between Shreivsbury and 
Stafford.^ It then recites the Act which had passed 
in the last session of Parliament, and then there come 
the covenants and agreements to which I shall have 
occasion presently to refer. 
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Now adverting in the first Instance to the objection 
which was felt by the Vice-Chancellor, and on which 
he allowed the dcmurrcrs, namely, that tlio Act of Par- 
liament contained provisions in fact for a lease, but 
that the time had not arrived at which the lease was 
to be granted, it is to be observed that the Act in 
question recites three other Acts, being schemes of the 
Shropshire Union Railways and Canal Company, namely, 
tlie 9 & 10 Vict. c. 222., the 9 & 10 Vict. c. 223., and 
the 9 & 10 Vict. c. 224. Of these Acts, the first and 
last relate to matters not immediately connected with 
the arrangement betwden the Plaintiffs and the London 
and North Western Railway Company, but the Act 
9 & 10 Vict. c. 223., being the Act imder which the 
line was to be completed from Shreivsburt/ to Stqffordj 
docs relate to those matters. The question then is, 
whether a lease was to be granted by tlie Shropshire 
Union Railways and Canal Company to the London 
and North Western Railway Company of any portion of 
any one of those works before the whole had been com- 
pleted. The Vicc-Chancellor was of opinion that there 
was no contract between these parties for a lease of 
any one of these railways, but that the contract was 
in abeyance until the whole of these works were com- 
pleted, and then that there was to be a joint lease of 
the whole, and there being no proof that any one of 
these three projects had been completed except the one 
from Shrewsbury to Stafford, he was of opinion that 
the time had not arrived at which the Plaintiffs were 
entitled to put this contract in force. 



Now on looking through this Act of Pttrli;uiicnt, 
though expressions may be found calculated to raise 
doubts and difficulties, my construction of the Act is 
(whether the actual lease could or could not be granted 
is nut material), that the rights^ and liabilities of the 

[>arties 
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parties arose on each of those railways^ as soon as that 1850. 

particular railway was completed, and that there was no ^^C^'^ 

suspension of the right of the lessors or lessees till the Shrewsbury 

whole was completed. It would be indeed a very strange 3,^3^1" ^ju^^, 

thing if that had been the intention, because the un- Railway 

dertakings being totally and entirely distinct, it ^would ropanj 

be extremely inconvenient to make the obligations at- The Londoii 

Bud T'foRTH 

tached to each particular railway depend on the com- Wbstbrn 
pletion of another railway which had no connection Railway 
with it. Now the term used in the Act is " leased 
as if there was to be one lease ; and in many parts of 
the Act it would appear that only one lease was to be 
made of the whole works. The first section provides, 
**that on the completion of the works of the railways 
by the said recited acts authorised to be made so as to 
be opened for public traffic, or at such earlier period as 
may be agreed upon between the said Companies^ the 
Shropshire Union Railways and Canal Company shall 
and they are hereby empowered and required to grant, 
and the London and North Western Railway Company 
shall and they are hereby empowered and required to 
accept, a lease in perj)etuity of the undertaking " (in 
the singular number) " of the said Shropshire Union 
Kailways and Canal Company at a rent : " it then 
proceeds to describe the terms on which they are to be 
paid, on which observations were made which in the 
view I take of the case I do not think it necessary to 
notice. There are three distinct works, and a lease of 
them, in the plural, is proposed to be made " on the com- 
pletion of the works of the said railways," and then it is 
to be " a lease in perpetuity of the undertaking." That 
of itself occurring in the first section of an Act of Parlia- 
ment is sufficient to raise considerable difficulty in put- 
ting a construction on its meaning ; but there are sub- 
sequent clauses which ap)>ear to me to leave no doubt 
that the rights and liabilities of the parties wcix) to arise 

upon 
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upon the completion of each of the works, so far as 
that particular work was concerned. There are several 
clauses which I do not think it necessary particularly to 
advert to ; but those that are strongest I will shortly 
state. Bv the 11th section it is enacted, that &c 
(His Lordship here read the section). 

Now here is a provision which makes the relative 
situation of landlord and tenant arise as to each rail- 
way, upon each railway being completed; and on 
looking at this section alone, the meaning would be, 
that, although the actual lease was to be postponed till 
all the railways were completed, yet that the relative 
situation of these parties quoad the particular railway 
so finished was to commence on that railway being 
finished, the Directors who were to have the manage- 
ment being directed to conduct the management con- 
sistently with the provisions of the Act and of the 
lease to be granted in pursuance thereof. Whatever 
effect the provisions of the intended lease were to have 
with respect to the railway so completed, the Lojidon 
and North IVestem Railway Company were to have pos- 
session of it, and to work it, (and if they were to work 
it, they were to pay the consideration which they under- 
took to pay to those from whom they took it,) and the 
terms of the contract are, that this shall be done con- 
sistently with the provisions of the lease to be granted. 
It is obvious either that there was to bo or might be 
a separate lease for that particular railway, or that the 
whole works were intended to be comprised in one lease. 
But be that as it may, whether the lease was to be 
granted immediately, or postponed till the whole works 
were effected, the London and North Western Railway 
Company were to have the possession and working of 
the completed railway. The relative position, there- 
fore^ of landlord and tenant was clearly and distinctly 
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establiahed: whether the lease was executed or not, 
could not in this Court make the slightest difference. 
Then there are several other sections, which it is 
scarcely worth commenting on : they were mentioned 
in the course of the argument, but they all tend to the 
same construction. (His Lordship here read the 31st 
section.) 

The result therefore of the Act appears to me to 
be that there was no postponement of the rights of 
the parties to the benefit of the provisions of the lease 
until the whole works were completed; and if there 
be any doubt at all on the construction of the Act, it 
would be merely that the lease itself was not to be exe- 
cuted, but that for all beneficial purposes between the 
parties, it was to come into operation as to each rail- 
way, on that particular railway being completed. That 
being the view I take of the constructiorf of the Act, 
it would of course dispose of the ground on which the 
Vice-Chancellor determined this case, because then, it 
being a fact stated and therefore admitted that that 
particular line namely from Shrewsbury to Stafford 
had been completed, the effect is that the intended 
lease would come into operation as to that line from the 
moment that that line of railway was opened. 

Now the contract made between the Plaintiffs and the 
London and North Western Railway Company, which 
was in consideration of their not opposing the Bill, 
naturally takes no notice of that part of the leasing 
power with which the Plaintiffs were totally unconnected 
and had nothing to do, but it does take notice and takes 
notice only of that portion of the leasing power by which 
they were to be affected, namely, that which referred 
to the undirtakiag between Shrewsbury and Stafford, 
which was the only line which, if completed, would come 

into 
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into con^iclitlon Avitli tic riaiiitiffs' line. It was frr 
not opposing the Bill, gtwad that line, that this agree- 
ment was entered into. The parties confined themselves 
to that which concerned themselves mutually, and the 
contract, therefore, never could he supposed to be post- 
poned till a lease was obtained of other lines totally un- 
connected, and not at all referred to in that contract, 
but merely of that line which did affect tliem both, 
and which is in terms referred to by the contract. 
The Agreement then proceeds to recite, as I before 
mentioned, the Act of Parliament being obtained to 
authorise *' such lease as aforesaid " (the only lease re- 
ferred to " as aforesaid^ being the lease of the Shraes- 
bury and Stafford line), " or a lease between the same 
parties of any part of the said undertaking between 
Shrewsbury and Stafford,^ thus using the very words : 
it is then agreed that the following covenants shall 
form the consideration for withdrawing the opposition. 



The Bill having been accordingly passed, the con- 
tract is entered into, and the first article of that con- 
tract is, &c. (His Lordship here read the article.) 
The contract in effect was, that, inasmuch as there then 
would be two lines which might be competing, and give 
rise to a struggle for custom, the one carrying passengers 
from Shrewsbury or JVellington to Rugby by Stafford^ 
and the other being from Shretosbury or WeJMngton by 
Birmingham to Rugby ^ both Companies, being anxious 
to avoid that which might be mutually injurious, entered 
into an agreement that accounts should be kept of the 
traffic, so that there should be no struggle about going 
by one or the other line ; but that accounts should be 
kept of the through traffic which might pass by the 
one line or the other, and then, having ascertained 
what that traffic had been and how it had travelled 
upon each of these lines, the profits arising from such 

traffic 
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traffic should be cliviilcd in certain proportion?, namely, 
seven-tliirtcenths to one Company, and six-thirteenths 
to the other. This agreement is objected to on the 
gi'ound of its being adverse to the intentions of Parlia- 
ment, and inconsistent with the duties which the 
directors of the two Companies or one of them owed to 
the public and their constituents. 

Now the London and North Western Hail way Com- 
pany had the means, to a certain extent, of bringing 
passengers down to Wolverhampton or Birmingham, not 
by means of the Plaintiffs' line, but by means of another 
line coining down to Pdrtobello, very near to Wolver^ 
hampton, and going into Birmingham : they had the 
means of depositing passengers and goods on the line 
between WelKngton and Rugby : that was not through 
traffic, but it was a carrying of persons who were de- 
sirous of travelling on part of the distance covered by 
these two lines. The contmct is that with regard to the 
through traffic there shall be two accounts taken, and 
there is a prohibition of the London and North Western 
Railway Company from carrying ])as3engcr3 and goods, 
and depositing them on any ])ortion of the Plaintiffs' 
line. Now although the Plaintiffs' line terminated at 
Wolverhampton 9 yet as the line from Wolverhampton to 
Bitminghamy though not completed, was in progress, 
and the line from Birmingham to Rnghy was completed, 
the Plaintiffs ultimately looked for a clear open line 
from Wellington to Rugby. If, then, there had not been 
A provision against it, the London and North Western 
Railway Company might have considerably interfered 
with the Plaintiffs' traffic on their proper line. It would, 
indeed, have been a considerable deviation from the 
shortest line, to carry passengers and goods from WeU 
Ungtnn up to Gnosall or Stafford and then down again 
to Wolverhampton and Birminghnmj and such a plan 

niight 
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might or might not have succeeded, but it was a danger, 
at least, which the Plaintiffs were anxious to guard 
against, and therefore provisions were introduced into 
the agreement prohibiting the London and North Western 
Railway Company from doing that which might be so 
injurious to the Plaintiffs' line. 

Having disposed of the ground on which the Vice- 
Chancellor allowed these demurrers, I will advert to 
the other objections which were referred to in the argu- 
ment before me. The first was, that the agreement 
here sought to be enforced was a fraud on Parliament. 
I cannot, however, see how that can be the case. The 
Leasing Act being a matter in progress before Parlia- 
ment, and the arrangement in question being only a 
consideration for withdrawing the opposition of the 
Plaintiffs to the Bill, it cannot be said that there was 
any fraud, or that the parties could not come to such a 
private arrangement between themselves. The opposi- 
tion to a Bill must be supposed to be for the purpose of 
guarding the particular interest of the parties opposing. 
If these objects are attained by any private arrange- 
ment, it is no fraud on Parliament. Every landowner 
with whom an arrangement is made before parties go 
to Parliament, has his opposition to the Bill neu- 
tralised or destroyed or withdrawn, in consideration of 
that arrangement. Thei'eforc, so far as the agreement 
relates to the particular transaction then in progress, 
naihely the Leasing Bill, it does not appear to me to 
be any violation of any duty which the parties then 
owed to Parliament. 



Still it may be contended, that it was a. breach of 
contract with the Parliament which passed the earlier 
Acts. This brings nic to the question of the through 
traffic, which applies as well to the olgection made of the 
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arraDgement being inconsistent with the duties which 
the parties owed to Parliament, as to any supposed 
illegality arising from a breach of duty towards their 
constituents or the public. Now the Plaintiffs having 
a railway, which it was their duty to protect for the 
benefit of their constituents, had a very natural fear 
that they might be very much injured by so powerful 
a Company as the London and North JVe$tern Railway 
Company having a line in competition with theirs, 
though not in point of distance so convenient. Their 
duty to their subscribers was as far as possible to secure 
by all lawftd means the most traffic they could get. 
They were apprehensive that they should lose their 
traffic; and under these circumstances, they entered 
into an arrangement with the London and North Western 
Railway Company, by which the two Companies agreed 
not to compete with each other, but having ascertained 
how many passengers had gone by their respective 
railways, then to divide the profits arising from that 
travelling in certain proportions between them. 
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This must have appeared to them, as it does to me^ 
a beneficial arrangement for the minor Company; it 
was no violation of duty by the Directors, and there is 
nothing in it of which the subscribers can complain. 
Now, if this is so, and if the time has arrived at which 
the contract is to come into operation, the difficulty 
will be to find any objection to its legality. The other 
part of the contract is that the London and North 
Western Railway Company shall not carry passengers 
from Shrewsbury to Gnosatt, or to Stafford, there being 
from Stafford a line actually existing, and &om Gnosall 
a line in contemplation which might bring passen- 
gers down to Wolverhampton or Birmingham. Though 
it would be a great detour, and the passengers would 
have to traverse a much greater extent of line than if 
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they went from Wellington to Wolverhampton direct, still 
they might do it, and therefore the contract provides 
against it. I see no illegality in this. It does not in- 
terfere with the direct traffic, but only with that indi- 
rect traffic which could be resorted to merely for the 
purpose of depriving the Plaintiffs of that which they 
anticipated would be the natural result of the line they 
had established. The Defendants, the London and North 
Western Railway Company, being under no obligation 
to carry passengers in the way objected to, it is quite 
obvious there can be nothing illegal in making an ar- 
rangement with another Company by which they abstain 
from exercising their power to do so. 



Then it is said, that there is another objection, namely, 
that the agreement was come to in contemplation of 
the line being continuous and open from Wellington 
to Rughy. No doubt that is so, and until the line is 
entirely open the contract will operate nearly altogether 
for the benefit of the Plaintiffs ; and the reason of this 
is, that until the line is entirely open, any traffic from 
Wellington to Rvghi/j which the Plaintiffs must have 
reckoned upon, would be very much interfered with. 
If the Plaintiffs reckoned upon the line being opened, 
then, as they supplied the railway of part of the dis- 
tance, they would, of course, partake of the benefit of 
the traffic ; but there is at present a break, and there- 
fore no means of passengers going by railway on the 
direct line from Wellington to Birminghaniy although 
there are means of getting on to that line by going 
to Portobello, a station not far from Wolverhampton. 
The Plaintiffs' line nms into Wolverhampton, and when 
the line from Wolverhampton to Bimdngliam is com- 
pleted there will be a continuous line from Welling^ 
ton to Rugby, that being, of course, that which the 
Plaintiffs reckoned upon when they commenced their 
proceedings to make the line, and when they entered 
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into this arrangement with the London and North 
Western Railway Company. It appears that the par- 
ties have made no provision for the present state of 
things ; they have not said that the contract shall not 
take place until the line is completed from fVblver" 
hampton to Birminghaniy and for a very good reason, 
because if it is not completed it is not the fault of 
the Plaintiffs, but of the Defendants, who have the 
control over that line. They have undertaken that 
line, and it was their duty to complete it ; and they 
cannot now say that, because they have not com- 
pleted it, the contract shall not commence or be in 
operation until they have performed their duty. That 
is obviously an argument which cannot for a moment 
be maintained. 



1850. 



The 

Shrewsburt 

and 

BiRBtllNGHAM 

Railway 
Company 

The London 
and North 

Westbrm 
Railway 

Company. 



It appears to me, therefore, that this is an attempt 
to exclude the Plaintiffs from the benefit of their con- 
tract, after having obtained a consideration which can- 
not be returned ; for it is impossible to restore the 
parties to the situation they were in before the contract 
was entered into, because the Leasing Act has passed, 
and has now become the law of the land. The De- 
fendants have established a competing line upon cer- 
tain considerations specified, and which are not ob- 
jectionable ; for, according to my view of the case, 
there was nothing illegal or improper in the contract 
on the part of either of the Companies. 



If anything were wanting to bring the case within 
the latter part of the third clause of the agreement, 
namely, that the Defendants shall do nothing to 
the prejudice of the traflic " which properly belongs " 
to the Plaintiffs' railway, the bill alleges that the 
Defendants have actually so lowered their tolls as to 
charge a smaller sum for the longer distance from 
Shrewsbury or Wellington to Wolverhampton and Bir^ 

mingham 
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^"^^C^ shorter distances from Shrewsbury or WeUinffton to 

Shrewsbury Stafford, and Birmingham or Wolverhampton to Staf" 

Birm^inIham Z^^' T*^"* ^» ^^^® ^^^ *^® purpose of bringing on 
Railway the Defendants' line passengers who would otherwise 

™^^ travel on that of the Plaintiffs, and consequently it 
The London must necessarily interfere, from the lownesa of the tolls, 
Westbkn with the traffic that might otherwise flow on the Plain- 
Railway ^jg'gj Ymo. This shews, therefore, a studied and inten- 
Company. ^ ... . . 

tional injury inflicted on the Plaintiffs to the prejudice 

of the contract which the Defendants have entered into, 
and done obviously for the purpose of destroying the 
minor Company, and increasing the Defendants' own 
profits: it falls, therefore, most distinctly within the 
' prohibition of the contract that the parties have entered 
into. 

I have thus disposed of all the objections which were 
made on the part of the Defendants; and it appears 
to me to be perfectly well established that the De- 
fendants have acted in direct violation of the contract 
The bill also alleges that the Defendants have not 
kept the accounts which, according to the agreement, it 
was their duty to keep. I think, therefore, that what- 
ever may become of this cause at the hearing, there 
is, upon the allegations contained in the bill, a clear 
case upon which the demurrers must be overruled. 

Mr. Bethell then asked that, as the construction of 
the agreement was a legal question, the Defendants 
might have the opportunity of taking the opinion of a 
Court of law. 

The Lord Chancellor. 

I think the proper time for doing that is at the hear- 
ing of the cause. I have decided these demurrers upon 
the facts which appear upon the face of the bill 
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In the Matter of The WILTS SOMERSET and 
WEYMOUTH Railway Act, 1845, and of The 
LANDS CLAUSES CONSOLIDATION ACT, 
• 1845. 

In re CHARLES BERJEW POOKS. Dec. 20,21. 

rilHIS was an appeal by C. B. Fooks against an The owner of 

-*- order made by the Vice-ChanceUor of Enffland ^^jLl^by a 

on the 28th July 1849, in accordance with the prayer Railway Com- 

of a petition presented in this matter by the fVilts SarwTwith"^ 

Somerset and Weymouth Railway Company, under the the usual 
-. „ . . notice, stated 

tollowmg circumstances. his desire to 

have the 
. , , amount to be 

C. B. Fooks was the owner of certain lands at Mel" paid to him 

combe Regis in the county of Dorset called The Park, ^JonTn^ 
which the Company were authorised to take for the mages settled 

P .1 . .i by arbitratioa 

purposes of then- raJway. ^j^der the 

Havinc' provisions of 
° the Lands 
Clauses Consolidation Act, 1845. Arbitrators were accordingly appointed by the 
landowner and the Company, and, these arbitrators not being able to agree upon an 
umpire, an umpire was ultimately appointed by the Commissioners of railways. 
In the meantime, the Company having paid into the Bank the amount claimed by 
the landowner and having given the bond required in such cases by the Act, entered 
upon the land. The arbitrators not having made their award in time, the questions 
of compensation and damage came before the umpire, who made his award giving 
the landowner a much less sum than that claimed by him from the Company. The 
landowner having refused to deliver an abstract ol title or to take any steps for 
conveying the land, the Company proceeded under the provisions of the Act ap- 
plicable to such a case and paid into the Bank the sum awarded by the umpire. 
They then presented a petition for payment out to them of the sum paid in by 
them before tidcing possession of the land. The landowner in the meantime had 
taken proceedings at law to set aside the award on various grounds but without 
success, and was at the time when the petition was presented prosecuting an 
action aeainst the Company to recover the amount originally claimed by him. 
Under these circumstances the landowner opposed the petition of the Company ; 
but the Lord Chancellor made the order prayed, holding that the landowner was 
not entitled to avail himself of the security provided by the Act in the deposit of 
the money, and at the same time to repudiate the proceeding, the benefit of the 
result of which it was the object of the Act thus to secure to him.. 
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1849. Having received the usual notices that these lands 

were required by the Company, and that they were 
willing to treat for the purchase of them and as to 
compensation for damage, C. B. Fooks, on the 13 th 
Mai/ 1848, served the following notice on the Com- 
pany: — Whereas I have been served with a notice 
from you, the sidd Wilts Somerset and fVeymauth 
Railway Company, stating that the promoters of the 
fVilts Somerset and Weymouth Railway would, at the 
expiration of not less than ten days from the service 
qH that notice, issue their warrant under their common 
seal to the sherijOT of the county of Dorset^ requiring 
him to summon a jury for the purpose of determining 
by their verdict the amount of compensation to be 
paid by the promoters of the undertaking for my in- 
terest in certain lands hereditaments and premises 
therein referred to and thereunder mentioned, or for 
any damage that might be sustained by me by reason 
of the execution of the said works: I do, therefore, 
hereby give you notice that I desire to have my claim 
for compensation in respect of the said lands heredita- 
ments tod premises, and damages, settled by arbitration 
under and in pursuance of the provisions in that behalf 
contained in the Lands Clauses Consolidation Act 
1845, and I do signify such desire by this notice in 
writing to you the promoters of the said undertaking ; 
and I do hereby, according to the provisions of the said 
statute in that behalf contained, state to you the nature 
of my interest in respect of which I clidm compensa- 
tion and the amount of such compensation, that is to 
say, the lands hereditaments and premises for and in 
respect of which I claim compensation consist of a 
portion of land called The Parh^ situate at Melcambe 
Regis in the county of Dorset and numbered 2 in the 
map or plan deposited in the office of the Clerk of 
the Peace for the said county of Dorset. And I do 

hereby 
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hereby give you notice that I am possessed of the 1849. 
said lands hereditaments and premises for all the tm- ^^^*^ 
expired residue and remainder of a certain term of Fooks. 
seventy-fiye years from the 2Sth day of December in 
the year of our Lord 1835, subject to the annual rent 
of 2Lf and I am also equitably entitled to the fee 
simple of the said lands hereditaments and premises 
subject to the said lease, and I am well and sufficiently 
entitled to sell and dispose of tiie legal fee simple of 
and in the said lands hereditaments and premises ; and 
I claim as a compensation for the stdd estate and in- 
terest of and in the said lands hereditaments and 
premises so vested in me and also which I am so en- 
tided to sell and dispose of, the sum of 5860il, and also 
as a further compensation for the damages that may be 
sustained by me by reason of the execution of the 
works, the further sum of 287521'' 

Upon the receipt of this notice, the Company, on 
the 23rd May 1848, appointed Mr. Giles as their 
arbitrator, and on the 10th June 1848 C B. Fooks 
appointed Mr. Dixon as his arbitrator. The Company, 
however, being desirous of entering on the lands before 
the amount of the purchase and compensation money 
oould be settled, on the 24th June 1848 paid 8435/., 
being the purchase money and compensation claimed 
by C. B. Fooks in his notice of the 13th May 1848, 
into the Bank to the credit of an account, '^ Ex parte 
the Wilts Somerset and Weymouth Kailway Com- 
pany, the account of Charles Berjew Fooks.^ The 
Company also gave to C. B. Fooks a bond dated the 
24th June 1848 under the seal of the Company and 
under the hands and seals of two sureties, in the penal 
sum of 843521 conditioned to be void if the Company 
or their successors should pay to C. B. Fooks, or should 
deposit in the Bank of England for the benefit of the 

B b 2 parties 
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1849. parties interested in the land^ as the case might reqiure, 
^^T^^^^^ under the provisions contained in the Lands Clauses 
FooKs. Consolidation Act 1845, all such purchase money or 
compensation as might, in the manner provided in the 
Lands Clauses Consolidation Act 1845, be determined 
to be payable by the Company in respect of the land, 
together with interest thereon, at the rate of 5L per 
cent, per annum, from the time of the Company enter- 
ing upon the land until such purchase money or com- 
pensation should be paid or deposited* The Company 
then entered upon the land. 

The arbitrators being unable to agree upon an urn-* 
pire within the time prescribed by the Lands Clauses 
Consolidation Act, applied, on the 21st June 1848, to 
the Commissioners of railways, requesting them to ap- 
point an umpire in pursuance of the provisions of the 
Act ; and, on the 23rd June 1848, the Commissioners 
appointed George Powell as umpire, before whom (the 
arbitrators having failed to make their award within 
the time prescribed by the Act) the matters in ques- 
tion duly came. The umpire made his award on the 
25th August 1848, and thereby awarded 17352. as the 
sum to be paid by the Company to C. B, Fooks, by 
way of compensation'! and consideration money for the 
absolute purchase of the fee simple and inheritance in 
possession of the lands in question and also as compen- 
sation for damage by reason of severance or otherwise. 

C. B. Fooks having, when applied to, refused to furnish 
an abstract of his title to the land, the solicitors of the 
Company, on the 15th May 1848, served him with the 
following notice : — " On behalf of the fVilts Somerset 
and Weymouth Railway Company, and under and by 
virtue of the provisions contained in the Lands Clauses 
Consolidation Act 1845, we hereby require you to make 

out 
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out and shew to the said Company or to us^ their solici- 1849. 
tors, a title to the lands and hereditaments specified and 
described in the award of Mr. George Powell dated the 
25th August 1848^ and delineated in the map or plan 
annexed to and made part of the said awards for or in 
respect of which the sum of 1735/. has been thereby 
adjudged and awarded to be paid by the said Company 
to you the above named Charles Berjew Fooks^ for 
purchase money and compensation. We also require 
you, on behalf of the said Company, to convey or 
release the said lands and hereditaments to the sud 
Company : and we give you notice that, if within ten 
days from the date hereof you shall fail to deliver to 
us, as the solicitors for the said Company, an abstract 
of your title to the said Lands and hereditaments, the 
said Company will, at the expiration of that time, 
consider you as having failed to make out such title, 
and as having refused to convey or release the said 
lands and hereditaments, and will proceed to take such 
other measures consequent thereon as are authorised 
and directed by the said Lands Clauses Consolidation 
Act 1845." 

C. B. Fooks having paid no attention to this notice, 
the Company, on the 28th May 1849, paid the sum of 
1735/. into the Bank to the credit of an account, "JBor 
parte the Wilts Somerset and Weymouth Railway Com- 
pany, the account of Charles Berjew Fooks, in resj)ect 
of certain lands situate within the town of Weymouth 
and the parish of Melcombe Regis in the said county of 
Dorset,^ and executed a deed poll under the seal of the 
Company, dated the 30th May 1849, by which it was 
witnessed that, in pursuance and consideration of the 
power for that purpose by the Lands Clauses Con- 
solidation Act 1845 given to or conferred upon and 

B b 3 vested 



362 CASES IN CHANCERY. 

1849. vested in the Company, the Company, with the intent 
^^7"^"^^ to vest in themselves and their successors and assies 

In re . . . , ^ 

FooKs. absolutely the fee simple and inheritance of and in the 
said lands free from incumbrances, <Ud, by the deed 
poll so executed by and under the common seal of the 
Company and stamped with the stamp duty which 
would have been payable upon a conveyance to them 
of the said hereditaments, declare that the Company 
had purchased and taken the land and other heredita- 
ments therein particularly described and delineated in 
the plan endorsed on the deed poll, and all the appur- 
tenances thereto belon^g or in anywise appertaining. 

In Michaelmas Term 1848, C.BFooks, having made 
the submission to arbitration a rule of Her Majesty's 
Court of Exchequer of Pleas, obtained a rule to shew 
cause why the award of the umpire should not be set 
aside. The case came on before the Court in JSaster 
term 1849, when C B. Fooks contended that the award 
was bad on the following grounds ; first, that the ap- 
pointment of the umpire had not been made under the 
seal of the Commissioners, but only by a letter com- 
municating to the parties the fact of his appointment ; 
and, secondly, that the award did not settle the amount 
payable in respect of costs. The Court, however, dis- 
charged the rule, intimating, at the same time, that 
they might have had some difficulty in enforcing the 
award upon an application for an attachment, bat stat- 
ing that they left C, B. Fooks to his remedy by action 
of trespass or ejectment or any other proceeding 
which he might be advised to take. C. B. Fooks 
accordingly gave the Company notice under the 68th 
section of the Lands Clauses Consolidation Act 1845, 
requiring them to summon a jury ; and the Company 
having failed to comply with this request, he com- 
menced an action against them for the sum of 84352., 

being 
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being the amount so claimed by him as hereinbefore 
mentioned. 

Under these circumstances and while this action 
was pending, the Company in July 1849 presented 
a petition which, after setting forth the Acts by which 
the Company was incorporated, and the 76th, VYth^ 
85th, 86th, and 87th sections of the Lands Clauses 
Consolidation Act 1845(a), together with the facts 

above 




(a) Section 76. "If the owner 
of any such lands purchased or 
taken by the promoters of the 
undertaking, or of any interest 
therein,on tenderof the purchase 
money or compensation either 
agreed or awarded to be paid in 
respect thereof, refuse to accept 
the same, or n^lect or fail to 
make out a title to such lands, or 
to the interest therein clsumed by 
him, to the satisfaction of the 
promoters of the undertaking, 
or if he refuse to convey or re- 
lease such lands as directed by 
the promoters of the undertaking, 
or if any such owner be absent 
from the kingdom, or cannot 
after diligent inquiry be found, 
or fail to appear on the inquiry 
before a jury, as herein provided 
for, it shall be lawful for the 
promoters of the undertaking to 
deposit the purchase money or 
compensation payable in respect 
of such lands, or any interest 
therein, in the Bank, in the name 
and with the privity of the Ac- 
countant-general of the Court 
of Chancery in England or the 
Court of Exchequer in Ireland, 
to be placed, except in the cases 
herein otherwise provided for. 



to his account there, to the 
credit of the parties interested 
in such lands (describing them 
so &r as the promoters of the 
undertaking can do), subject to 
the control and disposition of 
the said Court." 

Section 77, '* Upon any such 
deposit of money as last aforesaid 
being made the Cashier of the 
Bank shall give to the promoters 
of the undertaking, or to the party 
paying in such money by their 
direction, a receipt for such 
money, specifying therein for 
what and for whose use (de- 
scribed as aforesaid) the same 
shall have been received, and in 
respect of what purchase the 
same shall have been paid in; 
and it shall be lawful for the 
promoters of the undertaking, 
if they think fit, to execute a 
deed poll under their common 
seal if they be a corporation, or 
if they be not a corporation 
under the hands and seals of the 
said promoters, or any two of 
them, containing a description 
of the lands in respect whereof 
such deposit shall have been 
made, and declaring the circum- 
stances under which and the 

B b 4 names 
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1849. 




above mentioned, stated that 807. 6^. Sd. was payable 
to C. B. Fooks for interest in respect of the 17S5L, 
but that the Company were advised that they could 

not 



names of the parties to whose 
credit such deposit shall have 
been nifide, and such deed poll 
shall be stamped with the stamp 
duty which would have been 
payable upon a conveyance to 
the promoters of the undertak- 
ing of the lands described there- 
in ; and thereupon all the estate 
and interest in such lands of the 
parties for whose use and in 
respect whereof such purchase 
money or compensation shall 
have been deposited shall vest 
absolutely in the promoters of 
the undertaking, and as against 
such parties they shall be en- 
titled to immediate possession 
of such lands.** 

Section 85. " Provided also, 
thatifthe promoters of the under- 
taking shall be desirous of enter- 
ing upon and using any such lands 
before an agreement shall have 
been come to or an award made, 
or verdict given for the purchase 
money or compensation to be 
paid by them in respect of such 
lands, it shall be lawful for the 
promoters of the undertaking 
to deposit in the Bank by way 
of security, as hereinafter men- 
tioned, cither the amount of 
purchase money or compensa- 
tion claimed by any party in- 
terested in or entitled to sell 
and convey such lands, and who 
shall not consent to such entry, 
or such a sum as shall, by a 
surveyer appointed by two jus- 
tices in the manoer hereinbefore 



provided in the case of parties 
who cannot be found, be deter- 
mined to be the value of such 
lands, or of the interest therein 
which such party is entitled to 
or enabled to sell and convey, 
and also to give to such party a 
bond, under the common seal 
of the promoters if they be a 
corporation, or if they be not a 
corporation under the hands and 
seals of the said promoters, or 
any two of them, with two suf- 
ficient sureties to be approved 
of by two justices in case the 
parties differ, in a penal sum 
equal to the sum so to be de- 
posited, conditioned for payment 
to such party, or for deposit in 
the Bank for the benefit of the 
parties interested in such lands, 
as the case may require, under 
the provisions herein contained, 
of all such purchase money or 
compensation, as may in manner 
hereinbefore provided be deter- 
mined to be payable by the pro- 
moters of the undertaking in 
respect of the lands so entered 
upon, together with interest 
thereon, at the rate of five 
pounds per centum per annum, 
from the time of entering on 
such lands, until such purchase 
money or compensation shall be 
paid to such party, or deposited 
in the Bank for the benefit of 
the parties interested in such 
lands, under the provisions 
herein contained ; and upon 
such deposit by way of secu- 
rity 
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not Bafelj pay the same to him in consequence of cer- 
tain claims and other matters in the petition set forth. 
The petition then prayed in effect that a sum of 
80/. 6s, 8d,f part of the sum of 8435/.^ might be trans* 

ferred 



1849. 



In re 
FoOKS. 



rity being made as aforesaid, 
and such bond being delivered 
or tendered to such non-con- 
senting party as aforesaid, it 
shall be lawful for the promoters 
of the undertaking to enter upon 
and use such lands, without 
having first paid or deposited 
the purchase money or compen- 
sation in other cases required 
to be paid or deposited by them 
before entering upon any lands 
to be taken by them under the 
provisions of this or the special 
Act." 

Section 86. " The money so 
to be deposited as last aforesaid 
shall be paid into the Bank in the 
name and with the privity of the 
Accountant-general of the Court 
pf Chancery in England or the 
Court of Exchequer in Ireland^ 
to be placed to his account there 
to the credit of the parties inter- 
ested in or entitled to sell and 
convey the lands so to be en- 
tered upon, and who shall not 
have consented to such entry, 
subject to the control and dis- 
pohition of the said Court ; and, 
upon such deposit being made, 
the Cashier of the Bank shall 
give to the promoters of the 
undertaking, or to the party 
paying in such, money by their 
direction, a receipt for such 
money, specifying therein for 
,what purpose and to whose 



credit the same shall have been 
paid in." 

Section 87. ** The money so 
deposited as last afores<aid shall 
remain in the Bank, by way of 
security to the parties whose lands 
shall so have been entered upon 
for the performance of the con- 
dition of the bond to be given by 
the promoters of the undertaking, 
as hereinbefore mentioned, and 
the same may, on the application 
by petition of the promoters pf 
the undertaking, be ordered to 
be invested in Bank annuities 
or government securities, and 
accumulated; and, upon the 
condition of such bond being 
fully performed, it shall be law- 
ful for the Court of Chancery 
in England^ or the Court of 
Exchequer in Ireland, upon a 
like application, to order the 
money so deposited, or the 
funds in which the same bhall 
have been invested, together 
with the accumulation thereof, 
to be repaid or transferred to 
the promoters of the undcrtakt 
ing, or, if such condition shall 
not be fully performed, it shall 
be lawful for the said Court to 
order the same to be applied in 
such manner as it shall think 
fit for the benefit of the parties 
for whose security the same 
shall so have been deposited." * 
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1849. ferred and paid from the account of the said sum of 
Inre"^ 8435Z. to the account of the said sum of 17352. ; and 
FooKs. that the residue of the sum of 84352. might be psdd to 
the Company. This petition was opposed by C. B. 
Fooks on the ground that the award was invalid^ and 
that the money paid into Court ought not to be parted 
with until the question as to the validity of the award 
was decided. The Vice-Chancellor, however, made an 
order according to the prayer of the petition ; and from 
this order C. B. Fooks now appealed to the Lord Chan- 
cellor. 

Mr. Rolt and Mr. Hare^ for C. B. Fooks, and in sup- 
port of the appeal, insisted that the yice-Chancellor 
before making the order complained of ought to have 
decided the question as to the validity of the award ; 
that neither any thing done by C B. Fooks nor the 
decision of the Court of Exchequer prevented the ques- 
tion being now raised. They submitted that the ap- 
pointment of G. Powell as umpire was bad, there having 
been neither a sealing nor a signature of the appointment 
by the Commissioners within the 4th section of the 
Act 9 & 10 Vict. c. 105.; that the 20th section of the 
Act 3 & 4 Vict c. 97. providing that ^^all notices ap- 
pointments requisitions certificates or other documents 
in writing signed by one of the secretaries of the sud 
committee or by some officer appointed for that pur- 
pose by the Lords of the said committee, and pur- 
porting to be made by the Lords of the said com- 
mittee, shall for the purposes of this Act be deemed 
to have been made by the Lords of the said conunittee," 
and the 19th section of the Act 5 & 6 Vict. c. 55., and 
the 23rd section of the Act 7 & 8 Vict. c. 85. dis- 
pensing with proof of the authority of the person 
signing, had reference only to notices &c« under those 
particular Acts, and did not apply to the present case. 

They 
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They contended also that the award was bad because 1849. 
it did not specify how the costs were to be pwd, the 
costs of the arbitration being by the 67th section of the 
Lands Clauses Consolidation Act placed at the discre- 
tion of the arbitrators. Quick y. The London and 
North Western Railway Company (a) \ that by the 
87th section of the Lands Clauses Consolidation Act, 
the money pwd into Court by the Company is to re- 
main for the benefit of the landowner who has thereby 
a sort of equitable estate in tl^ money given to him. 
The cases of Dams v. Getty (b) and Heming v. Swinr 
nerton (c) were referred to. 

Mr. Bethell and Mr. Osborne, contrh. Mr. Fooks has 
deliberately repudiated all right depending on the fact 
of the Company having paid the money into Court, 
and has taken proceedings under the 68th section of 
the Act, besides bringing an action. It is, therefore, 
imperative on the Court to order the money to be paid 
out to the Company. As to the validity of the award 
the 'urisdiction over an award belongs to that Court 
of which it is made a rule, Heming v. Swinnerton {d) ; 
and the same reason which induced the Court of 
Exchequer to decline setting aside the award will 
operate here. It is clear that C B. Fooks cannot be 
heard to question the validity of the appointment of 
the umpire, after having treated him as umpire. In the 
case of Harcourt v. Ramsbottom (e\ Lord Eldon, speaking 
of an arbitrator under similar circumstances, says, ^^ both 
parties treating him as arbitrator, it is impossible to 
contend that either of them had not admitted that he 
had authority to act." Assuming, however, that the 

question 

(fl) 18 Law J, Q, B. 89., 13 (jc) 5 Hare, 350. 

Jur, 408. (rf) 2 P^l. 79. 

(b) IS.^S. 411. (e) IJ. ^ IV.505. 
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1849. question could be raised in the Exchequer, jet it cannot 



In re 



be entertained in this Court which is the depository 
FooKs. of the money. As to the costs, the Act does not pro- 
vide for the case of an umpire, the 34th section ap- 
plying only to arbitrators, and being merely directory. 
The umpire has no express authority by the reference 
to deal with the question of costs. 

\_The Lord Chancellor. The 31st section says 
that all the matters referred to the arbitrators shall be 
determined by the umpire]. 

It Is to be observed that by the 37th section no 
award is to be set aside for mere error in form. This 
Court, if it had any control to exercise over the money, 
would hesitate. to exercise it under the circumstances of 
this case, and especially when the award satisfies the 
condition of the bond under the 85th section' of the Act« 

Mr. Rolt^ in reply. 

The Lord Chancellor. 

• 

If, after what has passed in the Court of Exchequer, 
I found that I could not deal with this matter without 
having a decision upon the points which were raised be- 
fore that Court, I should certainly think it necessary to 
direct some course to be taken by which the opinion of 
a Court of common law might be obtained upon them. 
It does not, however, appear to me that the party who 
here resists the payment of the money out of Court 
has put himself in a position to have the double re- 
medy of a security for the money deposited, and at the 
same time to repudiate the whole proceedings. It has 
been contended on his behalf that the money deposited 
is so deposited, not only for the purpose of securing 

what 
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what might be found due as the value of the land 1849. 
taken, but also for that which the party may recover ^^ 
in the action which he has subsequently brought. I ; Fooks* 
cannot, however, assent to this. The Lands Clauses 
Consolidation Act provides that the Company may 
take possession of land, and, if they do not agree as 
to the value, it prescribes some preliminary modes by 
which that value is to be ascertained, not finally ascer* 
tained but an estimated value, in order to secure to 
the party who owns the land and who is to part with 
it a means by which he may ultimately be paid what 
may be found due. There are two modes prescribed : 
one is by a reference to arbitration, and the other by 
the verdict of a jury. Then comes a provision, that un- 
less the Company be willing to pay the amount of com- 
pensation claimed, and shall enter into a written agree- 
ment for that purpose within twenty-one days after 
the receipt of notice from the party entitled, the same 
shall be settled by arbitration in the manner therein 
provided ; or if the party so entitled desire to have the 
question of compensation settled by a jury, it shall be 
lawful for him to give notice in writing of such hi» 
desire to the promoters of the undertaking, stating 
the particulars therein pointed out ; and unless the pro- 
moters of the undertaking be willing to pay the amount 
of compensation so claimed and enter into a written 
agreement for that purpose, they shall within twenty- 
one days after the receipt of such notice issue their 
warrant to the sheriff to summon a jury for settling 
the same in the manner therein provided, and in de- 
fault thereof they shall be liable to pay to the party so 
entitled the amount of compensation so claimed, and 
the same may be recovered in an action. 

In the present case the proceedings under the refer- 
ence took place, and the sum of 1735/. was awarded 

as 
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1849. as the amount which the party whose property had 
been taken was entitled to receive. Two objections are 
then raised totally unconnected with the merits of the 
case (a party is, howeverj always entitled to take such 
objections as he thinks right), one being that there 
was not sufficient accuracy in describing the authority 
of the party who appointed the umpire, and the other 
as to the amount and taxation of the costs. The Court 
of Exchequer were of opinion that there was so much 
doubt on the construction of the Act of Parliament as 
to induce them not to entertain the questions thus 
raised on a motion to set aside the award, though they 
at the same time sdd that their judgment was not con- 
dusive and that they did not mean it to be condusive. 
It is, however, beyond all doubt a strong circumstance 
in the case that they did not see their way to set aside 
the award, for if they had entertained a decided opinion 
against the award, it was obviously their duty to have 
set it aside. 

* Now, assuming that it may be open to the party 
to take some other course of proceeding to have the 
validity of the award tried, the question is, whether, 
upon an application by the Company to have the 84351L 
paid out of Court, there is sufficient ground stated on 
the part of the landowner to induce me to refuse the 
application. I must say that, although I have had be* 
fore me many cases in which companies have been guilty 
of oppression against individuals, by using the strong 
powers conferred upon them by Parliament, this Is a 
case of quite an opposite character, for if the landowner 
succeeded in this, it would be inflicting a great injury 
on the body with whom he is dealing, because he has 
not only got the 8435/. deposited, but also the 1735iL 
awarded as the value of the land ; and it having been 
ascertained, so far as the proceedings have gone, that 

the 
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the land in question is only worth 1735t, he now en- 1849. 
deavours to get rid of the reference, and to obtain the 
compensation which he originally claimed, namely, the 
84352. Although, of course, he has a right to all the 
privileges which the Act gives him, yet this is not a 
case in which he is entitled to any particular indulgence 
from the course he has thought proper to pursue. 

The application is now made by the Company for the 
payment of the money out of Court, on the ground that 
the award has ascertained the value of the land to be 
1735/., which is paid into Court independently of the 
8435Z. Now the 84357. is only paid into Court under 
the provisions of the 85th section of the Act as a de- 
posit by way of security and to answer the condition 
of the bond, which is for all such purchase money or 
compensation as may in manner therein provided be 
determined to be payable by the Company in respect of 
ihe lands entered upon together with interest thereon, at 
the rate of 5Z. per cent, from the time of entering. The 
provisions referred to are for the purpose of ascertaining 
the value of the land either by a reference to arbitration, 
or by the verdict of a jury, not a jury in an action 
brought for the purpose of repudiating the whole re- 
ference, but a jury summoned under the provisions of 
the Act for the purpose of assessing the value of the 
land taken. Therefore the party here who has brought 
such an action is not only not entitled to any assist- 
ance as to the mode of bringing it, but I think has 
parted with his right over the money deposited. He 
cannot be allowed to say that the 8435/. is in Court 
for a purpose which he entirely repudiates, and that, 
at the same time, he will endeavour to get that sum 
from the Company by some other mode of proceeding, 
although the amount awarded to him, and in respect of 
which the sum in Court is a security, is only 17S5L 

I have 
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I have not seen any note of the Vice-Chancellor'd 
judgment to know whether this is the ground on which 
he proceeded ; but it appears to me that the order ap- 
pealed from is right, and that it is so independently of 
the question raised before the Court of Exchequer* 
The landowner is entitled to take any proceedings which 
he may be advised ; but I do not think that the claim 
now set up by him, that the money deposited shall be 
retained until the result of such proceedings^ is founded 
in justice. 



1850. 

Jan, 26. 28. 
30. 

W, H. was 
entitled for 
life to the in* 
terest of cer- 
tain residuary 
estate to the 
principal of 
which the wife 
of A, J, was 
entitled ab- 
solutely. W, 
H, being 
largely in- 
debted to 



HOWKINS t;. JACKSON. 

npHE general object of this suit was to obtain a de- 
-■- claration that a certain deed bearing date the 11th 
November 1839, purporting to be an absolute assignment 
of the property therein mentioned, was only a mortgage 
of such property to secure advances made by the as- 
signee. The circumstances of the case were shortly as 
follow. 

Robert Gibson the elder, by his will dated the 25th 

//.J., executed February 1820, ffave to trustees a sum of 7000/. three 
an indenture 
assigning to 
A, J, all his 
W, Ws in- 
terest in the 



per cent. Consolidated Bank Annuities, upon trust to 
pay the dividends thereof to hb daughter Anne Gibson, 

during 

said residuary 

estate. It was subsequently discovered that the residuary estate consisted partly 
of a fund the existence of which was unknown to either of the parties at the 
time of the execution of the indenture. W, if. thereupon filed a bill which, not 
complaining that the indenture had been executed by fraud, sought to exclude 
from its operation the additional fund by treating the indenture merely as a 
security for the amount then due from W, H. The Lord Chancellor, however, 
dismissed the bill, holdins^ that the words of the indenture were sufficient to 
pass the interest of W, H, in the fund in question, and that no case was made on 
the pleadings for reforming the instrument. 
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duiing her life ; and after her death, in trust as to the 
capital for her child or children, and, if more than one, 
equally between them. The testator then, after giving 
certain legacies, directed, in effect, that the residue of 
his estate should be divided into three parts, one of 
which three parts he gave upon the same or the like 
trusts as were before declared of the 7000/. three per 
cent. Consolidated Bank Annuities in favour of his 
daughter Anne Gibson and her children. 



1850. 



HOWKINS 

V. 

Jackson. 



B. Gibson died in 1823, at which time his daughter 
Anncy who had married T, Hearsey (who died in 1822), 
was a widow, having one child, a daughter, Anne Gibson 
Hearsey. In 1830 Anne Hearsey^ the widow, inter- 
married with William Howldns^ and died in 1839, 
leaving her husband, W. Hoxohns^ who took out ad- 
ministration to her estate and effects, and her daughter 
Anne Gibson Hear set/ ^ her sui'viving. 



In February 1839, Anne Gibson Hearsey married 
Alfred Jackson^ the Defendant in the present suit. 
Upon occasion of this marriage a settlement was ex- 
ecuted, by which a sum of 7010/. three per cent. Conso- 
lidated Bank Annuities, part of a sum of 12,589/. 1^. Id, 
like annuities, described as property to which A. G. 
Hearsey was or was considered to be entitled as the 
only child of Anne Hearsey under the will of the 
testator J?. Gibson^ was settled as a provision for A. G. 
Hearsey and her husband and the children of the 
mamage ; and it was agreed that the residue of the 
sum of 12,589/. l.s\ 7J. said annuities, and all other 
interest, vested contingent and reversionary, of A. G. 
Hearsey under the will of 7?. Gibson in his rowduary 
estate and effects, should become the absolute property 
of A. Jackson. It subsequently appeared that a portion 
of the property mentioned in the settlement, and which 



Vol. it. 



Cc 



was 
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was therein treated as capital, conedsted partlj of in- 
terest whioh had accrued on portions of the residuary 
estate of the testator IL Gibson daring the life of Anne 
Hawkins. To this interest, JVilUam Hawhins, as admi* 
nistrator of his wife, claimed to be entitled 



In 1839 A. Jackson paid yarious sums of money in 
discharge of the debts of fF, Hawkins ^ who was invcdyed 
in pecuniary difficulties. It appeared that A, Jackson 
admitted his liability to account to tV. Hawkins in re- 
spect of the sums received by him under the trusts of 
the marriage-settlement which consisted of income as 
herein-before mentioned ; but that he claimed the right 
to set them off against the sums advanced by him to 
fF. Hawkins. It was under these circumstances, and it 
not being apparently expected by the parties that there 
would be anything coming from the estate of R. Gibson 
which W. Hawkins could be entitled to receive, that 
the following indenture, about which the question in 
the suit arose, was executed. 



The Indenture, which bore date the 11th November 
1839, was made between fF. Hawkins of the one part, 
and Alfred Jackson of the other part. It recited the 
will of R. Gibson, the marriage-settlement of A. Jaek^^ 
son, and the error in the accounts rendered by the 
executors, in treating the interest and income of the tea- 
tator's estate as capital. It recited also, that considerable 
sums (specifying them) were still due to the estate of 
the testator in India, which had been and were cany* 
ing interest ; that fF. Hawkins, as administrator of his 
iate wife, would be entitled to such interest as had ac- 
crued during her lifetime ; that A. Jackson, relying that 
he would be entitled under his marriage-settlement to 
the whole of the residue of the sum of 12,589/. Is. 7dL 
three per cent. Consolidated Bank Annuities, after 
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deducting the 70lO/« like Annuities, had. paid debts of 
W. Uhwkms to the Amount of neatly 2000/. ; that 
neither JV. Hmokhu nor A. Jaetmm^ at the time of 
making tiie settlement, had any knowledge that any part 
of the sum of 12,58921 l^. 7d. Consols consisted of 
interest or rent or that any part of the future remit- 
tanees' from- India would belong to T.^ Shwkhu in 
right of* his- late wife; that ^. JfotoAini, taking all the 
aforesaid circumstances into consideration, and espe* 
cially that .^. JacA^on had -paid his debts to the amount 
aforesaid, was minded and desirous, and had proposed 
and agreed, to give up and absolutely assign and make 
over to the said A» Jackson, for his own use and bene- 
fit, all stocks funds Bank annuities rupees dividends 
interest rents profits and monies principal and interest, 
rights claims and demands whatsoever, to which he fF, 
Howhins in his marital right or as such administrator as 
aforesaid or otherwise then had, or could claim set up 
or be entitled to, in respect of the estate and efiects of 
the' said testator imder or by virtue of his will, and 
also to give A. Jackson the general release thereinafter 
Contained. The indenture witnessed, that, in consi- 
deration of the premises, and more particularly the said 
A. Jackson having, as aforesaid, paid and satisfied the 
debts of the said fV.- Homkins to the amount of 2000/., 
W. Hawkins assigned to A» Jackson all and every the 
itooks funds Bank annuities rupees dividends interest 
lents profits and sum and sums of money principal and 
int^!eBt aAi rights claims and demands whatsoever at 
law and in equity or otherwise, which he fV. Hawkins, 
either in his marital right or as administrator of his late 
wife, then had or could or might daim set up pretend 
demand or be in any manner entitled to, from out of 
or upon all or any of the estate and eflSscts of the 
testator R. Gibson under and by virtue of his said 
will, and the proceeds gains profits and income thereof 
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or otherwise produced thereby or therefrom or in any 
manner relative thereto, and particularly in to from 
out of or upon all and every the stocks and funds or 
Bank annuities thereinbefore mentioned and the divi- 
dends interest and annual proceeds thereof, and the 
debts or monies principal or interest then remaining 
due and uncollected in India England or elsewhere, 
and the rents remaining due and uncollected and there- 
after to be or which ought to be remitted to England^ 
and all or any other the property estate or effects late 
of the said testator R. Gibson, to hold the same to the 
said A. Jackson his executors administrators and as- 
signs to and for his and their own absolute use and 
benefit, with the usual powers to sue for and receive 
the same in the name of IV;, Howkins, The indenture 
contained a covenant against incumbrances and for 
further assurance, and mutual general releases; 



In the year 1842 it was discovered that a sum of 
12,000/., which in 1825 had been received by Robert 
Gibson, the son and executor of the testator, had not 
been accounted fur by him. Robert Gibson the younger 
at once acknowledged his liability, and offered to pay 
down part of what was due by him, and to give secu- 
rity for the remainder. William Howkins claimed, not- 
withstanding the deed of the 11th November 1839, to 
be entitled to such part of the debt due by R^ Gibson 
the younger as his, William Hoto/uns*, wife would have 
been entitled to in respect of interest under the vfill of 
the testator. 



' Various negotiations, which however were not ulti- 
mately carried into effect, took place between the 
parties relative to this claim, into the details of which 
it is not necessary to enter ; but their general object 
was to obtain that the deed of the 11th November 1839 

should 
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should be treated simply ns a security to A. Jackson for 
the sums advanced by him to ff\ Howkius. W, How^ 
kins died on the 18th June 1846, having appointed 
William Howkins and William Codner^ the Plaintiffs in 
the present suit, his executors. 



1850. 



Howkins 
Jackson. 



The Bill was filed on the 10th May 1847, and, after 
stating the facts to the effect above mentioned, prayed 
a declaration that the sums due from Robert Gibson the 
younger, in respect of accumulations of interest and 
income, were not intended to be assigned, and were 
not assigned, to the said A. Jackson by the indenture 
of the 11th November 1839, and that that indenture and 
the premises therein comprised were a security merely 
to A. Jackson for the balance of what might be found due 
to him from W. Howkins on the result of the dealings 
between them ; and that A. Jackson might be declared a 
trustee of any surplus or residue of the premises com- 
prised in such indenture, after the satisfaction of any such 
balance ; and that the necessary accounts, for ascertain- 
ing such balance and the sums received by A. Jack' 
son for such interest, might be taken. The Defendant 
put in his Answer on the 15th July 1847, and thereby 
insisted that the indenture of the 11th November 1839 
was intended to be an absolute sale of all that was due 
or owing to W. Howkins^ or that might have been re- 
covered or claimed by him as administrator of his wife, 
out of the outstanding estate of the testator, and was 
never intended to be in the nature of a mortgage or 
security to the Defendant for the advances which he 
had made. 



The cause came on before the Vice-Chancellor Knigkt 
Bruce on the 15th February 1849, when his Honor 
made a decree, declaring that the share of William 
Howkins in right of his wife Anne Hoickins in the 
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arrears of interest, was not intended to pass, and. ih$% 
the beneficial interest therein did not in equity pass^ 
by the indenture in question, and that the Flaintiffif 
were in equity entitled to the siUne> notwithstanding 
such indenture ; and directing the conaequent reference 
to the Master ; and declaring also that there were to 
be no costs on either side up to the time of the decree ; 
but reseihring the consideration of all further directiona 
and subsequent costs* From this decree, the DefendAut 
pow appealed to the Lord Chancellor. 



Mr. J. RuBseU and Mr H. W. Cek, for the Plaixitiflb, 
submitted that the case resolved itself into one of evir 
dence of intention ; that the parties being entirely ]g« 
norant of the existence of the sum df 12,000iL, |t was 
impossible to suppose that they could hate intended to 
include it in the deed ; th&t the general words were to 
be looked at in reference to the subject matter of the 
instrument. They cited and commented on Butcher 
V. Btttcher{a\ Simons v. Johnson (b\ Coky. Gibson (c), 
Bamsdsn v. HyUbn {d\ The Marquis of Exeter v. The 
Marchioness of Exeter (e)^ Lindo v. Lindo {£\ SoUy v, 
Forbes (h). 

[On Mr. H, W. Cole proposing. to read a document 
purporting to be instructions for the Indenture in ques- 
tion; — 



Mr. Bethell^ on behalf of the Defendant^ objected on 
the ground that the bill was not for reforming the iu- 
strument, but for construing it. 

The LoBD Chancellob. The ^pleadings and the 

argument 



(a) 1 Bos.^ Pul. 113. 

(b) 3B.iAd.\75. 

(c) 1 Ves. 503. 
(<0 « Fri.30i. 



(e) 3 il/y/,4-0.32]. 
(g) l^Mo. 496. 
(A) 2Brod:fB.38. 
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argument in this case proceed on the ground that the 
deed affords evidence of the meaning of the parties. 
It is sought to be proved (and this is the strength of 
the Plsdntiffs' case), that the large general words only 
describe particular property, but can it be said that, 
when the word "all " is used, it is not to mean "all," 
because something not in the contemplation of the 
parties becomes thereby included. If it was said that 
the evidence shewed that the deed in question did not 
rightly express the intention of the parties, a case might 
be made for asking to have it reformed ;] but this is not 
the view presented. The instructions are, therefore, 
immaterial to the point in issue (a).] 




HOWKINS 

Jackson. 



Mr. BetJielly Mr. Bacoiiy and Mr. Shadwell^ for the 
Defendant. The Vice-chancellor would, on the con- 
struction of the indenture, have dismissed the bill ; but 
his Honor deemed it right to refer to the instructions, 
and he cut down the indenture to the instructions. The 
bill, however, contains no reference to the instructions, 
although they are, somewhat unnecessarily perhaps, 
referred to in the Defendant's answer. The only point 
that the bill makes is, that the deed is a mortgage and 
not an assignment. We submit that under these cir* 
cumstances, the Vice-Chancellor could not properly 
refer to the instructions at all, and that, if he could, 
they do not bear out the use made of them. The 
indenture and the instructions point clearly to a deal- 
ing with an unascertained quantity, namely, all the 
interest of Mrs. Hawkins under the will of the testator. 
Nothing can be more mischievous than to try to cut 
down the operation of a deed, by reference to an in- 
strument 



(a) In consequence of the above intimation of the opinion of the 
Lord Chancellor, the reading of the instructions was not pressed. 

Cc 4 
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V, only shew that, in the case of releases, the Court will 
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cut down the operation of a deed to the recitals. 

Mr. B. W. Coh in reply. If all property, both 
known and unknown, was intended to be included in 
the indenture in question, the introduction of the re-^ 
cital which it contains, referring to specific funds, was 
useless. The general recital cannot do away with the 
conclusion to be drawn from the particular recitals. In 
Beaumont v. Bramley (a), the existence of the property 
omitted was known to both parties, which materially 
distinguishes it from the present case. 

The Lord Chancellok. 

As the bill is framed in this case, it appears to me 
impossible to support the decree of the Court below. 
The bill does not seek to correct the indenture of the 
11th November 1839, but to have a decree that the 
property assigned was only assigned as a security. 
That, however, was not the case made before the Vice- 
Chancellor, before whom the only question was as to 
the title of IV, Hawkins to the income of one-third 
of certain property in which his wife was interested 
under the will of the testator in the suit. Now the 
decree appealed from assumes that he was entitled, 
and declares that the amount of such income was not 
intended to pass by the deed. But the bill does not 
complain that the deed was executed or obtained by 
fraud, or present any grounds which would enable this 
Court to set aside the transactions. Keferencc was 
made to observations of Lord Eldouy to the effect 

that 

{a\ Turn.^ 7?.41, 
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that the Court will seldom interfere to rectify a deed 
except in those cases where the instrument affects by its 
recital to carry out an agreement^ and by its operative 
part clearly goes beyond that recitaL Such^ however, 
is not the object of the present suit ; and no relief is 
prayed founded upon any attempt to correct the deed. 
The transaction took place between fF. HawkiJis and 
A» Jacksouy and was grounded upon the rights of the 
former in the estate of the testator, and derived under 
his will. The fact of the sum of 12,000/., part of the 
assets, having been received by the executor and not 
accounted for by him, was unknown to both parties ; 
and the question is, whether the interest of W. Howfans 
in that sum passed by the deed. It is only necessary 
for this purpose to look at the instrument itself. 

His Lordship here read the recitals, and the opera- 
live part of the indenture, and remarking, in reference 
to the latter, on the largeness of the words used, " all 
and every the stocks," observed, that to say that they 
did not include all the estate which they described was 
to say that no words could have such an effect. His 
Lordship then added : — ; 

It may be true that the parties did not know of the 
property in question, and, therefore, that in one sense 
it may be said not to be included ; but there was no 
^vant of intention to deal with every thing by the deed, 
but only a lack of knowledge as to the existence of 
the particular fund. As the bill, however, makes no 
case of the deed being obtained under circumstances 
that give the party a right to recall it, I have nothing 
to do on the present occasion but to look at the deed 
itself. Doing this for the purpose of seeing whether 
the property in question passed, I entertain no doubt 
but that it did pass. If the point raised had been, that 

what 
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what the words of the deed imported was not the real 
intention of the parties^ or that there were cirenm* 
stances calling on the Court to rectify the instrument} 
the case might have been different ; but all that the 
bill asks is the construction of the indenturCj founded 
on the fact of the parties not knowing of the existence 
of the sum in question. Under these circumstances 
the bill ought, therefore, to have been dismissed 
with costs. 



Feb, 5. 



A woman a 
few days be- 
fore her mar- 
riage and 
without the 
knowledge of 
her intended 
husband 
transferred a 
sum of stock 
to trustees 
upon a parol 
trust, as al- 
leged by the 
trustees, for 
her separate 
use for life 
and after her 
death for the 
benefit of her 
children. The 
fact of this 
transfer be- 
came known 



LOADER V. CLARKE. 



npHIS was an appeal from the decree of the Vice- 
-*- Chancellor Wiffram, bearing date the 9th Febru" 
ary 1849, dismissing the Plaintiff's bill. 



The Bill was filed on the 7th June 1847, by Joseph 

Thomas Loader against Richard Frederick Clarke the 

elder, and Richard Frederick Clarke the younger, and 

the four infant children of the Plaintiff, and stated that 

Margaret Sophia Loader^ the late wife of the Plaintiff, 

was previously to her marriage with the Plaintiff ab* 

solutely entitled to a sum of 2502. in the three per cent 

reduced annuities, and which sum was, until the transfer 

therein mentioned, standing invested in her the said 

to thehusband M. S. Loaders then name of M. S. Clarke solely, in 
some time fj.^ 

after the mar- 
riage. The 

dividends were received by the wife from the date of the marriage until her death, 
which took place seventeen years after. After her death the husband filed a bill, 
praying a transfer of the stock, and containing a statement that the ctividends were 
duly paid to the wife during the coverture. Held, under the circumstances, that 
the husband was precluded from asserting his claim to the stock as hayuig been 
transferred in fraud of his marital right. 
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the books of the Governor and Company of the Bank 
of England. The bill then stated that in the month of 
October 1827, the Plaintiff and the said M. S. Loader 
intermarried, and that a day or two previously to such 
marriage the said M. S. Loader, without the knowledge 
or privity of the Plaintiff and under the advice of her 
father and brother, the said IL F. Clarke the elder and 
jB. F. Clarke the younger, transferred the said sum of 
2502. three per cent, reduced annuities into, and the same 
was then standing in, the names of the sud R. F» Clarke 
the elder R. F. Clarke the younger and the said M. 8. 
Loader by her then name of M. S. Clarke in the said 
books : that the Plaintiff did not discover that such sum 
of stock had been so invested until some con^derable time 
after the marriage. The bill then stated that it was 
alleged by the Defendantsi, and the Plaintiff believed and 
admitted the fact to be, that all the dividends which 
accrued due upon the said sum of 2502. three per cent, 
reduced annuities during the lifetime of the said M. & 
Loader, were duly paid to her during her lifetime ; that 
she died on or' about the 20th February 1844; that 
the Plaintiff had taken out administration to her under 
the circumstances thereinafter mentioned; that the 
Defendants pretended that the Plaintiff's wife had made 
a valid parol declaration of trust of the stock in question 
for her separate use for life, and after her death for her 
children : and, after negativing such pretences, the bill 
prayed a transfer of the stock to the Plaintiff as ad- 
ministrator of his wife. 




The Defendants (the Clarkes), by their Answer, stated 
that when the sum of 2502. three per cent, reduced an- 
noities was so first transferred into the joint names of 
the Defendants and M. S, Clarke, she the said M. S. 
Clarke stated to the Defendant R* F. Clarke the elder 
that she, M. S. Clarke, wished, and the Defendants 

believed 
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believed that it "waa the intention of the said 3f. & 
Clarke at the time of such transfer and also afterwards 
up to the time of her decease, that the dividends on the 
said sum should be paid to her the said M. S. Clarke 
during her life for her separate use, and that in case the 
PiaintifT died in her lifetime the sum of stock should 
be re-transferred into her own sole name» but that if 
she should happen to die in the lifetime of the PlaintifF, 
leaving any child or children, then that they the De- 
fendants should retain the sum of stock until such 
child or children should attain the age of twenty-one 
years, and then that the same sum of 2507. three per 
cent, reduced annuities, should be divided equally among 
such children or be transferred to such only child ; and 
they also stated that since June 1844, when the pro- 
posed transfer to the Plaintiff (the particulars as to 
which are hereinafter stated) was about to have been 
made, they had been advised by Counsel that they 
could not safely make such transfer. 



The following facts appeared in evidence, or were 
admitted by the solicitors on both sides. On the 
20th April 1844, being soon after the death of the 
PlaintiflTs wife, the PlaintifTs solicitor wrote to the 
Defendant R. F, Clarke the elder asserting his right 
to the stock with the accumulations. In answer to 
this letter, a proposal was made by the solicitor of 
the Defendants that the Plaintiff should consent to 
have the stock settled on himself for life, with remainder 
to his children. This proposal was refused on the part 
of the Plaintiff. Ailer some further communication 
between the solicitors of the Plaintiff and the Defendants 
(the Clarkes\ it was agreed that the stock should be 
transferred to the Plaintiff on his obtaining administra- 
tion to his wife and giving an indemnity; and the 
following is an extract from a letter which appeared to 

have 
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have passed from the solicitor of the Defendants to the 
solicitor of the Plaintiff: — " Mrs. Loader before her 
marriage received a legacy of 150/., with which and 
other monies she had saved she bought 250/.» three per 
cent, reduced annuities in her own name, and four or 
five days before her marriage she transferred such stock 
into the names of herself father and brother, for the 
purpose, as she states, of preserving it for any children 
she might have. I am desirous, and, I assure you Mr. 
Clarke is also, to save Mr. Loader every possible expense, 
but I cannot dispense with the administration, though 
I think I may with the release on Mr. Loader giving a 
proper acknowledgment of the transfer of the stock 
and a receipt in full of all demands relating thereto. If 
you think I shall be safe in this mode of dealing, I shall 
be satisfied.'' On the 1st June 1844, the Plaintiff ob- 
tained letters of adminbtration to his wife, and on the 
15th Juney the solicitor of the Defendants wrote, appoint- 
ing an early day for the transfer of the stock to the 
Plaintiff. The Plaintiff however did not attend at the 
time and place appointed, and from that time until May 
1847 he took no steps whatever for enforcing his claim. 
On the 18th of May 1847, the Plaintiff's solicitor re- 
vived the claim ; and, on that occasion and for the first 
time the Defendant, R. F. Clarke the younger, in- 
formed the Plaintiff's solicitor that he would not con- 
sent to a transfer of the stock. On the 31st May 
however the Defendants (the Clarkes) offered to transfer 
the stock into the joint names of the Plaintiff's children 
and his late wife, but this offer was rejected. 

The Plaintiff then, on the 7 th June 1847, filed his 
original Bill in this suit ; and having subsequently as- 
certained that the Defendants had sold the stock, he^ 
on the 9th July 1847, filed a supplemental bill, stating 
the sale of the stock, and praying that the Defendants 

might 
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£^^^'*^*^ produced by euch sale, or to re-transfcfr the amount, 

9. whichever would be most for the PlaintiflTs benefit 

Clarkc. 

The yi(ie-ChanceIIor having dismissed the bill as 
against the Defendants (the Ctarkes) widiout costs, and 
lus against the infant Defendants with costs, the Plaintiff 
now appealed to the Lord Chancellor. There was some 
little discrepancy in the evidence of the witnesses ex- 
amined by the Defendants, as to the ultimate trusts so 
alleged to have been declared of the stock as before 
mentioned. 

The Solicitor^Creneral and Mr. fV. M. Jametf for the 
Plaintiff, in support of the appeaL Assuming that there 
had been a declaration of trust by the Plaintiff's wife, 
yet the transfer by her of the stock, having taken place 
pending the treaty of marriage and having been con- 
cealed from her intended husband whose interests were 
thereby intended to be excluded, was in the contempla- 
tion of a Court of Equity a fraud on his marital rights, 
and cannot be {Supported; Goddardv, 8now(a\ Eng^ 
land V. Downs {b). The mere fact that the Plaintiff did 
not in the lifetime of his wife clidm the dividends cannot 
make any difference, though it must be admitted that 
if he had been aware of the circumstances of the transfer 
before his marriage he could not afterwards set it aside, 
St George v. Wake (<?). It was contended in the 
Court below by the Defendants, that the passage in 
the bill, stating that the dividends had been duly re- 
ceived by the Plaintiff^'s wife in her lifetime, afforded 
presumptive evidence of the Plidntiff^'s knowledge, but 
that statement is founded on the communication made 

by 

(a) 1 Rust. 485. (r) I Myl.i K.%\0. 

(P) 2 Beav. 522. 
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by the Defendant, B. F. Clarke the elder, after the death 1850. 
of the wife, and not upon any previous knowledge of the 
Plaintiff. The case of De ManneviUe v. Crompton (a) 
was relied upon by the Vice-Chancellor, but it is 
dearly distinguishable from the present. (They also 
referred to Taylor v. Puph (4) ). 

Mr. MaUfu and Mr. JEddis for the infant Defendants* 

Mr. fVaod and Mr. Hallett^ for the Defendants, the 
Clarkes, 

The Lord Chancellor, (without calling upon the 
Respondents,) after observing that it was quite clear 
that if the fact of the transfer had been kept secret 
from the Plaintiff, and if during all the time of his 
marriage he had known nothing of the circumstances 
connected with the transfer or of the payment to his 
wife of the dividends, a case of fraud on his marital 
rights would have been established, proceeded to the 
following effect: — 

Such, however, is not the case put by the bill, 
nor attempted to be made out by the evidence. The 
claim is made to rest on the ignorance of the Plaintiff 
before the marriage, and is not asserted until seven- 
teen years after that event. The bill merely states 
that the Plaintiff did not discover that the stock in 
question had been so invested until a considerable 
time after the marriage ; and then it states, as a fact, 
the receipt by the wife of all the dividends which had 
accrued upon the stock, and which the Plaintiff not only 
did not interfere with her receiving, but allowed her to 
receive. The statement in the bill is that the dividends 

were 

(fl) \V,^ B. 354. (6) 1 Hare, 608. 
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were duly paid to the wife during the coverture, and 
that allegation must be taken most strongly against the 
pleader. If at any time after the marriage the Plain- 
tiff knew the fact of the investment, he must also be 
held to have known the nature of the trusts ; and if he 
did not assert the claim w^hich he now seeks to en- 
force, he has clearly waived any right he might ever 
have had, and cannot now be permitted to set up his 
title to the stock as transferred in fraud of his marital 
rights. 



His Lordship then referred to the evidence which 
had been adduced, and observed that all the witnesses 
were speaking of a transaction which occurred in 1827, 
and that the lapse of so long a time sufficiently ac- 
counted for the trifling discrepancy in their evidence 
with respect to the ultimate trusts of the stock, but 
that all the witnesses concurred as to the main parts of 
the trust, namely, for the separate use of the wife, and, 
after her death, for the benefit of her children. His 
Lordship then added ; — 

With regard to the costs, although the Vice- Chan- 
cellor may have entertained some doubts upon the case, 
and, consequently, dismissed the bill as against the 
Defendants, the Clarkes, without costs, yet, as the 
Plaintiff has, in my opinion, wholly failed to make out 
a case of fraud on his marital right, I think this appeal 
must be dismissed, with costs. 
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BAGSHAW V. The EASTERN UNION Railway Fel.5.9. 

Company. 

npmS was an appeal by the Defendants, the Eastern A Railway ' 
-■- Union Railway Company and the Directors of the havTig*power 
Company, from an order of the Vice ChancSlor under separate 
Wigram overruling their several demurrers to the Hamentto 

Plaintiff's Bill. The Bill and the facts of the case are ^^^^ a"^ W 

cnHse ccrtuin 
so fully set out in the 7 th volume of Mr. Hare's Re- branch rail- 

ports, page 1 14., that the following short summary will ^^^'? *" ^?"" 

be found sufEcicnt to render the judgment of the Lord their main 

Chancellor intelUgible to the reader. SseTur/''' 

poses respec- 

The Eastern Union Railway Company being by their rised to raise 

Acts of Parliament authorised to make railways from the re(|uisite 
y-TTx T-.iT.T T> r»T^f T capital b}' the 

Lolchester to Ipswichy Ipswich to Bury ot, Jbdinonds creation of 

and Norwich, and from Tpstdch to Harwich, and for "fw stock. 

-* ^ ^ Having issued 

these purposes to raise certain definite sums of money scrip certifi- 
shares and loans, and being also by a separate Act em- ^^^^ 
powered to purchase and complete the Hadlcigh Juno- about to apply 

. the money 
^^^^ subscribed 
in respect 
thereof to the prosecution of works on their original line, a holder of such scrip filed 
his bill on behalf of himself and all other the proprietors of such scrip against the 
Conopany and its Directors, preying an injunction to restrain the Company and 
the Directors from employing any money which had been subscribed in res[)ect of 
the new stock towards the completion of the original line, or otherwise than in the 
completion of the works for which the money was subscribed. Held, overruling 
demurrers of the Company and Directors for want of equity and want of partie?*. 
First, that upon the construction of the Acts of Parliament creating the new stock, 
the capital raised by the scrip was not to be considered as identical with or part of 
the original capital of the Company, and that the holders of the scrip had a clear 
equity to keep the Company in the application of the money raised to those 
purposes for which it was advanced. Secondly, that the PlaintiftJ as owner of such 
scrip had a right in that character to file his bill clear of any objection to which 
such bill might have been open had he merely been a member of the Company. 
Thirdly, that a holder of scrip by purchase is invested with all the rights of the 
original subscriber. 

Vol. II. D d 
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tion Bailway and for that purpose to raise a sum not 
exceeding 100,000/. hj shares or loan, and having com- 
menced to apply part of the monies so lastly authorised 
to be raised in the construction of the Norwich line, the 
Plaintiff, who was a proprietor of scrip certificates for 
stock forming part of the capital ndsed in pursuance of 
the Acts authorising the Company to purchase the 
Hadleiffk Junction Railway and noiake the Harwich 
line, filed his Bill to restrain such misapplication. The 
Company and the Directors demurred for want of 
equity and want of parties. 



Mr. Paffe Wood and Mr. W. T. S. Daniel, for the 
Defendants, in support of the demurrers, contended 
generally that the Company had a right to apply the 
capital raised under the powers of the two Acts in the 
manner in which they were doing, and that the Court 
would not, in a case like the present, interfere with 
the discretion of the governing body of the Company. 
In support of this view of the case, they referred to the 
several authorities mentioned in the report of the case 
by Mr. Hare above referred to, taking also the same 
objections in respect to parties as those on which they 
had relied before the Vice Chancellor. 



TJie Solicitor General (Sir John Romilly) and Mr. 
Grove in support of the bill. The diversion of the 
capital to which the Plaintiff has subscribed being 
illegal, is an act not capable of confirmation, even by 
the whole of the other members of the Company; 
Colman v. The Eastern Counties Railway Company (a), 
Cohen v. Wilkinson {b)* The present case is there- 
fore distinguishable from Foss v. Harbottle {c). The 

Acts 



(«) \OBeav. 1. 
(b) Since reported, Ant^, 
Vol.1, p. 481.5 



(f) 2^flr^,461. 
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Acts of Parliament, by which the new stock was cre- 
ated, were a contract with the Legislature to complete the 
lines thereby authorised, and any attempt on the part 
of the Company to relieve themselves of such an ob- 
ligation, even by an application to Parliament, would 
be restrained; Ileathcote v. The North Staffordshire 
Railway Company (a)y The Stockton and Hartlepool 
Railway Company v. The Leeds and Thirsk and the 
Clarence Railway Companies {b). It is said that the 
Company ought not to have been made a party to thb 
suit, but it is obvious that the Company would not be 
bound unless it were a party in its corporate character. 
The Directors are also necessary parties, being trustees 
of the whole sum received, and are personally liable for 
its misapplication. The Attomey-General r. Wilson {c). 
(They also referred to and commented on the cases 
of Lord V. The Governor and Company of Copper 
Miners (rf), and Smith v. Goldsworthy {e)). 
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Mr. Page Wood in reply. The Plaintiff is in this 
dilemma, that, if he relies on the special contract and 
sues as a scrip owner, he is in opposition to a large 
body of the shareholders, and, if he sues on behalf of 
himself and others the scrip owners as a registered pro- 
prietor, he has a common interest with all the other 
shareholders. The Company ought not to have been 
made Defendants, there being no allegation against 
them in the bill, and as nothing illegal done by the 
Directors could bind them. If there is any fraud, it Is 
just as much against the Company as the Plaintiff; 
and there being no allegation that the Plaintiff could 
not obtain the Common Seal of the Company, the de- 
murrer 



(fl) Before the Vice Chan- 
cellor of England, 14 Jur, 73 ; 
but reversed by tiic Lord Chan- 
cellor, Ante, Vol. IL p. 100. 

Dd 2 



(h) 2 PhU. 666. 
(r) Cr.cJ-P. 1. 
{d) 2 Phil. 740. 
{e) 4 Q. B. Rep. 430. 
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xnurrer of the Company ought, therefore, to be allowed, 
Mozley v. Alston (a). 

The Lord Chancellor. 

This is a bill filed by a person calling himself a pro- 
prietor of scrip, on behalf of himself and other pro- 
prietors of scrip certificates for perpetual 6/. per cent, 
stock 1849, in the Eastern Union Bailway Company, 
and it prays, among other things, to restrain the 
Company and those individuals who are named as 
Defendants, being Directors of the Company, from 
employing any money which has been subscribed by 
the Plaintiff and the other holders of this scrip, towards 
the carrying on a railway to Colchester^ or otherwise 
than in the completion of the works for which that 
money was subscribed. 

Now the bill is founded, no doubt, upon that equity 
which. I lately considered as properly applied by the 
Master of the Rolls, in the case of Cohen v. Wilkin^ 
son (i), where a Company having obtained an Act of 
Parliament, and procured subscriptions and advances 
of money, for the purpose of carrying a ndlway from 
Epsom to Portsmouth^ afterwards finding out that they 
could not, or not thinking it advisable to, carry on the 
whole of the line, proposed to make that portion only 
of the line which was between Epsom and Leather* 
head. The Master of the Rolls thought that this was 
a departure from the purpose for which the money 
had been raised, and that the Company were not at 
liberty to apply it otherwise than for the purpose of 
making the whole of the railway. The cose came 
before me, and I was of the same opinion, (c) The 

injunction 

(fl) 1 PhU. 790. (c) Since reported, Ani^, 

(b) Since reported, 12 Bcav, Vol. L p.48]. 
138. 
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injunction granted by the Master of the Bolls was 
very carefully framed for the purpose of not interfering 
with anything which would have been a legitimate pro- 
secution of the work^ and therefore restrsuned the 
Company from carrying on the works, or making the 
railway between Epsom and Leatherheady otherwise 
than for the pulrpose of effecting the whole scheme ; but 
they having abandoned the whole scheme, the injunction 
of course operated against the carrying on of the works 
which they intended to complete. The mode, however, 
in which the injunction was framed, marked the prin* 
ciple on which it was granted, namely, that although it 
was part of the work, yet not being part of the work 
for the purpose of effecting the whole, the Company 
ought not to be permitted to go on with it. 
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The case made by the present bill is this, that whereas 
a previously existing Bailway Company thought it de- 
sirable to effect two branch railways connected with 
their own, two Acts were passed, the one authorising the 
raising a sum of 100,000/. for the purpose of purchasing 
a branch railway to Hadleighy and the other for raising 
200,000/. for effecting a new and distinct branch from a 
junction with the Eastei^n Union Railway to Harwichw 
Now the Directors, or the Company, whose agents the 
Directors are, having determined not to carry into ope- 
ration these two schemes, are applying the money which 
has been subscribed under these Acts for the purpose of 
carrying on a portion of the original railway, and com- 
pleting it to Colchester. That, undoubtedly, raises the 
same question as was raised in the case to which I have 
referred ; and if the facts stated in the bill are sufficient 
for that purpose, it must be governed by the same 
principle. 



Now, it seems to me, upon reading this bill, that 
the facts stated are sufficient, for it very distinctly 

D d 3 appears 
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appears that the money was raised for the purpose of 
particular works, and that those particular works have 
been entirely abandoned, and that there is an inten- 
tion of applying the money so raised, for carrying 
out works totally foreign to the purpose of those who 
subscribed the money. It is, of course, in vain to 
speculate on what motives parties might have had in 
advancing their money : the Plaintiff may have had an 
independent private reason for promoting the making 
of a railway to Hartoich, and those who subscribed the 
100,000/1 may have had some reason for promoting the 
purchase of the railway to Hadleigh. The question 
really is whether the law will permit money advanced 
for one purpose to be iq)plied, contrary to the wish of 
the owner of that money, to another, and whether the 
bill states such a case as brings it within that principle. 



The bill, after setting out the earlier acts constituting 
the Eastern Union Railway Company, states the passing 
of the two Acts in question, in the year 1847. That 
which relates t^ the making of the branch railway to 
Harwich recites that it would . be attended with much 
public advantage if a railway were made from the line 
of the Eastern Union Railway in the parish of Lawfard 
to Harwichy with two small branches therefrom ; and, 
also, if a pier or jetty were made at the latter place in- 
connection with the proposed railway: and then, 
amongst other things, it enacts that it should be lawful 
for the Eastern Union Railway Company to raise for the 
purposes of that Act, in addition to the capital they were 
authorised to raise under other Acts, and in addition to 
any other sum which they might be authorised to raise 
by any Act to be passed in the then present sesdon of 
Parliament, any further sum of money, not exceeding 
in the whole the sum of 200,000/., and that the capital 
thereby authorised to be raised should be considered as 
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a part of the general capital of the Company, and should 
be subject to the same provisions in all respects, whether 
with reference to the payment of calls or the forfeiture 
of shares on nonpayment of calls or otherwise, as if it 
had been part of the original capital, except as to the 
amount of such shares and the times of making calls 
thereon and the amount of such calls; and that it 
should not be lawful for the Company, out of any 
money by that Act or any other Act relating to the 
Company authorised to be raised for the purposes of 
such Act or Acts, to pay or deposit any sum of money 
which, by any standing order of either house of Par- 
liament then in force or thereafter to be in force, 
might be required to be deposited in respect of any 
application to Parliament, for the purpose of obtaining 
an Act authorising the Company to construct any other 
railway. Now this provision has been observed upon 
on both sides. It is said that it makes the capital so 
to be raised part of the capital of the whole Com- 
pany ; but that is not the point at issue, because, al- 
though it may for certain purposes be described and 
considered as part of the capital of the whole Com«^ 
pany, the question is, whether it was not raised for a 
special and particular purpose and therefore to be applied 
to that special and particular purpose, or whether it was 
not intended to be left to the discretion of the Direc- 
tors to apply it in common with the original capital, for 
purposes not contemplated by the Act, and for purposes 
which were not intended to be provided for by the 
Act I consider that the meaning of the enactment is, 
that there should be a sum of money raised for the 
purpose of the Act, which was to make a railway con- 
necting the Eastern Union Bailway with Hanoich, and 
that it is declared to be made part of the capital of the 
Company not with reference to the mode in which it 
is to be applied, but for the purpose of incorporating 

Dd 4 in 
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ill the Act all the provisions and regulations comprised 
in former Acts directing the mode in which the Com- 
pany were to deal with their original capital^ and 
making those directions applicable to the dealing of the 
Company with the additional shares. That provision 
of the Act which prohibits the Directors from making 
use of the new shares for the purpose of deposit to 
meet the parliamentary rule in respect to the promoting 
of any other bill, is also very strong to shew that 
there was no intention of amalgamating the new shares 
with the original capital. 



Then with respect to the Hadleigh Act, it seems to 
me to be open to very much the same observation. 
The bill states that by a previous Act, a Company 
called the Eastern Union and Hadleigh Junction Kail* 
way Company were empowered to sell, and the Eastern 
Union Railway Company were empowered to purchase, 
the undertaking authorised by the Act of the former 
Company, and that for the purpose of the purchase 
and the execution of the Eastern Union and Hadleigh 
Junction Kailway, the Eastern Union Railway Com- 
pany were authorised to create such an additional 
number of shares, and to borrow such sum of money as 
might be necessary for completing such purchase, or for 
constructing or working the said undertaking, provided 
the amount to be raised should not exceed the sum of 
100,000/. 



Thus, in I)oth Acts there was a specific purpose en- 
tertained, and that purpose was to be met and accom- 
plished by means of the additional stock to be created 
under the authority of each of those Acts. The bill 
then contains a statement which undoubtedly is not im- 
material, a statement of the report and the resolution 
passed at the meeting of the 21st August 1847, and 

which 
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which led to the issuing of the scrip certificates of which 
the Plaintiff is a holder. The report is stated as being 
favourable to both schemes provided for by the Acts ; 
and the resolution is, ^^ That for the purpose of construct- 
ing the branch line from Manningtree to Harmch, and 
for purchasing the Hadleigh railway under two Acts 
passed in the last session of Parliament^ the Directors be 
authorised to raise between the date hereof and the 
1st of January 1849 the sums of 200,0007. and 100,0007. 
and to grant scrip receipts for such amount as may from 
time to time be paid up in respect of such sums until 
each subscriber of 20/. and upwards shall have paid the 
amount he may subscribe in full, and such scrip receipts 
shall entitle the holder thereof on the 1st of January 
1849 to become a registered shareholder in a new 
JEastem Union Stock for the amount he has subscribed 
and paid up, upon which he shall receive a guaranteed 
dividend of 67. per cent, per annum in perpetuity, and 
have the option at the end of any six months within five 
years of converting his guaranteed stock into the general 
stock of the Company." 
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Now it is impossible to contend after this that these 
stocks are all united, and mixed up with the original 
capital in one fund : they are in fact as distinct in point 
of amount, of interest payable, and in point of security, 
as they possibly can be : they are raised specifically for 
the purpose of those two Acts, and they bear a different 
rate of interest, 67. per cent., and they are guaranteed 
by the original capital. The parties holding these stocks 
have, therefore, a preference over the holders of the 
other fund, and, in a particular event, they are to fall 
into the original stock, a provision which of itself 
would be quite sufficient to shew that they were never 
considered as being identical with, or part of, the 
original stock. The resolution is, therefore, not only 

important 



398 



CASES IN CHANCEBY. 



1850. 



Bagshaw 

The 

Eastern 

Union 

Railway 

Company. 



important as constituting part of the contract, but as 
a representation operating upon the minds of the par- 
ties advancing the monej, and telling them for what 
purposes the money was to be raised^ and in what manner 
it was to be secured, and what was to be the amount of 
the benefit to arise from the subscriptions that th^ 
were to make. 



The bill then states that, in pursuance of the re- 
solution, the whole of the 300,000/1 was soon sub* 
scribed for, and that all the calls thereon had been 
paid previously to the 2nd Jum 1848, except the sum 
of 85,500/1 which would fall due, and ought to be paid 
on or before the 30th December 1848 ; and, further, 
that the persons who so subscribed did so confiding in 
the resolution and in the representations made by the 
chairman to the meeting, and of the other Directors, as 
to the purposes for which the perpetual 6/. per cent, 
stock was to be created, and not supposing that the 
money to be raised thereby would be applied to any 
other purposes than those connected with the construc- 
tion of the line to Ha.rwichj and the purchase of the 
line from Hadleigh. The bill then goes on to state the 
certificates, which, describing the shares as the ^' scrip 
for Eastern Union perpetual 6/. per cent stock, 1849,'' 
refer to all the Acts of the Company, including the 
Acts of 1847 under which the scrip was raised and 
the new works carried on ; that the PlaintifiT having 
become a purchaser of two shares of 250L each, left 
his certificates for the purpose of being registered; and 
that they ought to have been registered, but had not 
been registered 



Then comes the allegation, which is the allegation 
in the bill upon which the equity turns : — " That from 
other enquiries which he the Plaintiff has since insti- 
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tuted, he has ascertained, as the fact is, that the Di-* 
rectors of the Eastern Union fiailway Company have 
resolved not to proceed with the construction of the 
said railway from Manningtree to Harwich^ and, as evi-? 
dence thereof/' &c. ; and then he states evidence, which 
may or may not be applicable. The allegation however 
in the bill which must be taken to be true for the pre- 
sent is, '' that he has ascertained, as the fact is; " not that 
he has received testimony which leads him to believe it 
is so, but that he has discovered that such is the fact. 
It is therefore a distinct all^ation (which the Defendant 
in demurring admits the fact to be), that the Directors 
have resolved not to carry into effect that railway 
from the junction to Harwich, The bill then states 
'^ that a majority of the Directors of the said Company 
have a strong personal interest distinct from the interest 
of the said Company in completing the Eastern Union 
Sailway to the city of Norwich, and are totally in- 
different about the completion of the line to Harwich, 
and that, finding themselves unable to raise sufficient 
capital for both purposes, they have determined to mis« 
apply, and have already to a great extent misapplied, 
the money raised under the said Eastern Union and 
Harwich Railway and Pier Act, 1847, and under the 
smd Eastern Union and Hadleigh Junction Railway 
Sale Act, 1847, by employing the same in constructing 
an extension line to Norwich, and for other purposes not 
authorised by the said Acts or either of them." Then 
the bill states, "that such application is not only contrary 
to the directions of the said Acts of Parliament, but is 
also contrary to the said resolution passed at the said 
meeting on the 21st day of August 1847, and that it is 
not within the powers of the said corporation or Company, 
or of any majority of the members thereof, to authorise 
or sanction such application ; and that by the Companies 
Clauses Consolidation Act, the Plaintiff is disabled from 

calling 
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calling a meeting of the said Company without giving 
thirty-five days notice thereof." Then the bill states 
** that the said Directors of the said Eastern Union 
Railway Company have already received 2149500/. or 
thereabouts^ under the powers of the two last mentioned 
Acts, and that they have misapplied the siud money by 
employing it on works to which the same is not autho- 
rised to be applied by the said Acts, or either of them ; 
and that unless restrained by the order and injunction 
of this honourable Court, they will, in like manner, mis- 
apply the said sum of 85,500/., which is to be received 
as hereinbefore mentioned on the 30th day of December 
instant." Now we have here all the allegations of title, 
and of the misapplication of the monies upon which the 
question raised on these demurrers depends. 



The first question no doubt is upon the construction of 
the Acts, because, if the bill be wrong on that point, then 
the allegations would not be material; but being clearly 
of opinion that the Plaintiff is right in his construction, 
and that those who subscribed for the purposes specified 
by the Acts have a right to have their money applied to 
such purposes, and having, upon the authority of the 
case I have before referred to, no doubt that this Court 
will enforce such rights, and finding the positive allega- 
tion that the Company not only intend to misapply the 
money, that is, apply it for other purposes, but that 
they have actually done so, I am of opinion that the 
Plain tiff is, in equity, entitled to the interposition of this 
Court for the purpose of keeping the Company, in the 
application of his money, to those purposes for which it 
was said It was to be advanced. 



This disposes of the principal grounds upon which 
the demun'ers rest. With respect to the other ob- 
jections, it appears to me that they are also un- 
founded. 
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founded. The Plaintiff, it is true, is a member of the 
Company ; but he is also a proprietor of the particular 
stock. He and those who have advanced the money 
which formed that stock, being the holders of the 
scrip upon which it is secured, have an interest totally 
unconnected with the general purposes of the Com- 
pany; and that is the very ground of the Plaintiff's 
equity. If he had no scrip, he would be merely a mem- 
ber of the Company, but having that scrip, he files his 
bill as proprietor of that scrip. The case is thus en- 
tirely clear of all those authorities that have been re- 
ferred to, and it gives to that description of persons who 
are represented by the Plaintiff^ and to the Plaintiff 
himself, a locus standi to see to the application of the 
money as to which the scrip is held, quite unconnected 
and ihdependent of any objection that might arise from 
the Plaintiff being a member of the Company. 
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Then, with respect to another objection. It is said 
that the Plaintiff is only holder of the scrip, and not 
the party with whom the contract was originally made. 
But whoever holds scrip, which is a marketable and 
transferable security, is invested with all the rights of 
the original party : he purchases it with certain rights 
attaching to it ; and it is one of those rights which the 
Plaintiff here is endeavouring to assert. 



I do not think, therefore, there is any objection, in 
point of form, to the shape in which this bill is framed ; 
and upon the general equity It falls within the principle 
to which I have referred. I am therefore of opinion 
that the judgment of the Vice Chancellor is correct, 
and that this appeal must be dismissed with costs. 
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When a Peti- 
tion of right is 
referred to the 
Lord Chan- 
cellor with 
the indorse- 
ment '* let 
right be done," 
if such right, 
supposing it 
to exist, be 
subject to 
certain rules 
of proceeding 
for its ascer- 
tainment and 
enforcement, 
those rules 
must still be 
followed, and 
the rights of 
the parties 
will be bound 
by all equities 
to which they 
are properly 
subject. 



MONCKTON V. THE ATTORNEY- 
GENERAL (a). 

rtAMUEL TROUTBECK, the tertator in thb 
^ case^ being resident in the East IndieSy and being 
entitled to some real estate and to a large personal 
estate there, made his will bearing* date the 21st Juljf 
1780, and thereby disposed of all his property in 
various charitable devises and bequests, and appointed 
the Honorable Edward Monckton and other parties 
trustees for carrying these devises and bequests into 
effect. 

The testator having died in 1785, the trustees, on 
the 23rd July 1792, instituted a suit against His 
then Majesty's Attorney-General, praying that the 
trusts of the will might be carried into execution, so 
far as the same were valid ; and, in case the charitable 
de\ises and bequests were not valid, then that the 
testator's estate might be disposed of for the benefit of 
his next of kin, if any such could be found, and, if 
not, then in such manner as His then Majesty should 
direct or appoint, or otherwise as, in the opinion of the 
Court, the same ought to be disposed of. 



(a) This case was heard by 
the Lord Chancellor before the 
present Reporters were the Re- 
porters of the Court. Having 
however been favoured by bis 
Lordship with the use of his 



In 

written judgment, and one of 
them liaving been present in 
Court and taken notes of the 
arguments, they have thought 
it desirably to publish the re- 
port in the form now given. 
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In MicJuxelmas Term 1794, a decree was made re- 
ferring it to the Master to take the usual accounts, 
with directions to publish advertisements for the heir 
at law and next of kin of the testator. On the 29 th 
July 1813 the Master made his report, which was abso- 
lutely confirmed, and a decree on further directions was 
made, bearing date the 4th July 1814. By this de- 
cree it was declared, that the charitable devises and 
bequests contained in the testator's will were void; 
and, there not appearing to be any person or persons 
who were the testator's heir at law or next of kin, it 
was declared that the real and personal estate of the 
testator became vested in His then Majesty; and all 
further directions were reserved until His Majesty 
should have signified his pleasure in relation thereto. 
In the year 1816 the proceeds of the testator's pro- 
perty, after deducting the costs of the suit, were paid 
into the Exchequer to the account of the civil list. 
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In the month of June 1825 John Bobson and Ca^ 
therine his wife, and John Ainsley and Isabella his 
wife, claiming to be next of kin or some of the next of 
kin of the testator, together with George Cawthome, 
claiming to be the heir at law or one of the co-heirs at 
law of the testator, presented a petition in the suit 
{)raying a reference to the Master to enquire who was 
the testator's next of kin and heir at law at the time of 
his death, and who were then his next of kin or heir at 
law ; and, on the 23rd June 1825, an order was made, 
with the consent of the Attorney- General on behalf of 
the Crown, accordingly. On the 22nd June 1827 the 
Master made his Report to the effect that the claimants 
had not made out their claim, and that he was unable 
to answer the enquiries directed by the order. To 
this Report the claimants, except George Cawthome 
who had died, excepted; and, on the 16th December 

1828, 
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1828, the exceptions were overruled by the Master of 
the EoUs (Sir John Leach), and the Master's Beport 
was confirmed. From this order the claimants appealed 
to the Lord Chancellor (Lord Brougham), who, on the 
22nd January 1831, directed an issue for the purpose 
of trying the right of the clcdmants. This issue was 
tried accordingly, and the jury found a verdict for the 
Defendant, the Attorney- GeneraL On the 13th June 
1831, a motion was made before the Lord Chancellor 
for a new trial, but was refused. Several applications 
were subsequently made by the claimants in order to 
obtain their costs, charges, and expenses ; but on these 
applications no order was made. 



On the 15th August 1833, the claimants, on the al* 
legation that they had obtained fresh evidence, moved, 
before the Lord Chancellor (Lord Brougham), for a 
new trial of the issue formerly directed as above stated, 
and on this occasion His Lordship refused to make any 
order on the motion, but directed that the costs of the 
claimants and of the Attorney-General should be paid 
put of the fund. In consequence of this order, a sum 
of 2524/. was paid by the Lords of the Treasury to the 
solicitor of the claimants. 

In the month of July 1840, the clidmants appealed 
to the House of Lords against the order of the 16th 
December 1828 overruling their exceptions to the 
Master's report, and from the order of the Lord Chan- 
cellor of the 22nd January 1831 directing the issue, 
and from the orders of the 13th June 1831 and the 
15th August 1833 so far as they refused the applica- 
tions for a new trial. The orders appealed from were, 
however, affirmed by the House of Lords on the 18th 
August 1843. 



On 
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On the 12th June 1845^ Catherine Robson and ha^ 
bella Ainsley (their husbands being dead), claiming to 
be sole next of kin and co-heiresses at law of the 
testator, presented their petition of right, claiming to 
have restored to them the sum of 400,000/., as being 
together with interest the amount [of the real and 
personal estate of the testator wrongfully seised into 
the hands and to the use of the Crown, upon an un- 
true suggestion and surmise that the testator had 
died without heir or next of kin, and the erroneous 
judgment and decree of the Court of Chancery made 
in pursuance of such untrue suggestion or surmbe. 
The petition set forth all the former proceedings, and, 
relying on the former evidence, alleged certain new 
facts to have been since discovered, and insisted upon 
the importance of such fresh evidence as a ground for 
a fresh investigation of their claims ; and the petition 
prayed that it might please Her Majesty, for her royal 
zeal of justice and in her royal regard of charity, most 
graciously to consider the premises, and to order that 
right and justice might be done unto the suppliants 
in that behalf, and, after such due and lawful investiga- 
tion and trial of the right of the suppliants as should be 
necessary in the premises, to order that the trust funds 
and premises paid to the use of the Crown might, toge- 
ther with the accruing dividends interest and proceeds 
of the same, be paid and restored unto the suppliants as 
next of kin and co-heiresses at law of the testator, 
and, for the purposes aforesaid, that Her Majesty 
would be graciously pleased to endorse upon that their 
petition of right her royal declaration and order to 
such effect as Her Majesty should be pleased to deem 
necessary in that behalf, and, if necessary, to authorise 
and empower them the suppliants by such a royal 
declaration and order in that behalf to commence and 
prosecute such proceeding or proceedings for the better 
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investigation and trial of their siud claims, and at such 
times, and in such Courts, and after such manner, as the 
nature of their claims should be found to require, and 
as Her Majesty should be graciously pleased to direct ; 
and that they, the suppliants, might have and obtain 
firom Her Majesty such further and other relief in the 
premises, under all the circiunstances thereinbefore 
appearing, as should be by Her Majesty deemed just 
and right. 

On the 31st July 1846, the royal fiat imder the royal 
sign manual ^^ let right be done " was indorsed on the 
petition, and under the authority of this fiat the sup- 
pliants made an application to the Petty Bag office of 
the Court of Chancery, for a commission of inquest 
to inquire into the truth of the matters comprised in 
the petition of right; and on the 27th April 1847, a 
commission was issued accordingly. 

The commission was executed on the sole and ex- 
parte direction of the suppliants; and in December 1847 
the jury found a verdict on such evidence as the sup- 
pliants thought fit to produce; and such verdict was 
as to certain facts inconsistent with the Master's 
report in the suit. 

In January 1848, the Attorney-General, on behalf 
of the Crown, filed an information, the general object 
of which was to restrain further proceediugs on the 
part of the suppliants under their petition of right. 
To this information, the Defendant Isabella Ainsley 
demurred for want of equity and want of parties, and 
the Defendant Catherine Bobsan pleaded the proceed- 
ings under the petition of right, as a suit still de- 
pending in the Petty Bag in Chancery and undeter- 
mined. On the 4th February 1848, the suppliants 

served 
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served the Crown with notice of motion that the in- 
quisition tBken might be absolutely confirmed. 

The demurrer and plea, and the motion to confirm ab* 
solutely the inquisition, together with a motion on the 
part of the Attorney-General for an injunction, came on 
before the Lord Chancellor (Lord Cottenham) on the 22nd 
March 1848, when his Lordship, considering that the 
r^ular way of raising the question between the parties 
would be by a petition in the original suit, the de- 
murrer and plea were allowed, and the other questions 
stood over in order to enable the Attorney-General to 
adopt the suggestion of his Lordship. 

A petition was accordingly presented by the Attor- 
ney-General, in the suit of Monckton y. The Attorneys 
General, setting forth the several facts before stated, and 
submitting that the proper remedy of the claimants was 
in Chancery, either by application in the present suit or 
by some new suit to review or alter the proceedings al- 
ready had, but that no proceeding could be had at law 
in respect of the decrees and proceedings, except under 
the direction of the Court of Chancery, and with a due 
regard to other claimants, if any. The petition also 
stated, that since the indorsement of the fiat on the pe- 
tition of right, other parties had raised claims in respect 
of tlie estate of the testator, and, after alleging that the 
object of the notice of the 4th February 1848 was to 
use the commission and proceedings and the verdict^ so 
as to compel the Crown to traverse or plead or demur 
to the facts comprised in the verdict or some of them 
with a view to have the same tried and decided at law, 
prayed, that Catherine Robson and Isabella Ainsley 
might be restrained by injunction from taking any pro- 
ceedings in the office of the Petty Bag of the Court of 
Chancery to confirm the verdict taken upon the inqui- 

E e 2 sition. 
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aition, or from taking any proceedings at; law on the 
Terdict or inqubition, or any proceeding arising out of 
or incident thereto, or from using the same proceedings 
or any of them, except under the order and direction 
of the Court as a Court of Equity, in the suit or such 
suit or other proceeding in Chancery as the Court 
should direct. 



The Attamey'-General (Sir J. Jervis), Mr. Twiss, 
Mr. Turner, and Mr. Wray, in support of the petition, 
contended that the effect of allowing the claimants to 
proceed under their petition of right, would be to re- 
move the decififion of the question from the equitable 
jurisdiction of the Court of Chancery, and to transfer it 
either as a matter of common law to the Petty Bag, or 
to the Court of Queen's Bench; that at common law the 
rights of any other parties besides the suppliants who 
might have claims upon the fund could not be properly 
dealt with ; that, even if there had been no proceeding 
in equity, the right course would have been to institute 
a suit foi: the administration of the testator's estate, 
and that, there being a suit already existing, it was quite 
clear that all matters relating to the administration must 
be taken in that suit. They further contended that the 
indorsement, 'Met right be done," conferred upon the 
Judge to whom the petition of right was delivered the 
power of directing the course of proceedings, and that, 
therefore, the Lord Chancellor had the same authority 
in this matter as he would have had if the litigation 
had been between private parties, in which case it was 
clear that, after the proceedings already taken, the parties 
would not have been allowed to carry their claims be- 
fore a court of law. They insisted that the object of 
the general indoreifement, 'Met right be done," and of 
the inquisition subsequent on that, was to enable the 
subject to litigate with the Crown, but that when by 

these 
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these means the title of the party was put on record, 
the Lord Chancellor had full jurisdiction to regulate 
the course of the proceedings according to the circum- 
stances of the case. 

Mr. AL D. Hilly Mr. Adams, and Mr. Anstejfy for 
the suppliants, contended, that it would be unjust to 
interfere with the claimants trying their rights in any 
way that might appear to them most desirable ; that to 
do so would be to make the Court active on behalf of 
the Crown against the suppliants, whereas they were 
entitled to be protected from any prejudice arising from 
having to litigate their case against the Crown ; that 
the present proceeding ought to be taken entirely irre- 
spective of all that had been done in the suit of Manchton 
V. The Attorney" Ge^ieraL 

\_T/ie Lord Chancellob here inquired of the 
Counsel of the suppliants, if any case could be referred 
to where a matter of pure equity had been sent to be 
tried at common law. 
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In answer to this question they referred to the Year 
Books, 10 Hen. IV. fo. 4. pi. 8., 34 Hen. VI. fo. 50, 
51. ; and to Placitorum Abbreviatio (by the Record 
Commissioners), p. 261 a.] 

They further contended, that if the proceedings 
already had would protect the parties in a Court of 
Equity they would equally do so at common law, and 
that therefore the interference now sought was un- 
necessary; that in fact, however, the decision of the 
House of Lords would be found not to bind the rights 
of the parties ; that the suppliants were taking a regu- 
lar proceeding, and if the effect of that regular proceed- 
ing 
Ec 3 
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ing was to bring the matter under the cognizance of a 
Court of law, it was not competent to a Court of 
Equity to interfere to restrain them ; that the suppo* 
sition of there being other claimants was no reason for 
interfering. 



Mr. Turner^ in reply, referred to the note to the case 
of Smith V. Upton (a), and to Broohe^s Ab, Tit /V- 
titioHi pi. 3., and contended, in reference to the instances 
cited on the other side as authorities for sending a 
matter of pure equity to common law, that it was im« 
possible to ascertain with accuracy the facts of those 
cases. 

The following cases and authorities were also re- 
ferred to and commented on by the Counsel on both 
sides in the course of the argument; Walker v. 
Walker (b) ; Rex v. Horriby (the Bankers Case) (c) ; 
Carpenter v. Thornton (d) ; In re Baron de Bode (e) ; 
Gidley v. Lord Palmergton(g)\ Year Books, 11 Hen. 
IV., fo. 80; 13 Hen. IV., fo. 6, 14, 15; 35 Hen. VL 
fo. 1, 2; 11 jy^. VII., fo. 21 ; 21 Hen.YIU fo. 30; 
16 Vin. Ab. Tit. Prerog. Q, pi. 13 ; Staunforde on the 
Kinff^s Prerogative; and the argument of the Liord 
Keeper Somers in the Bankers Case (A). 



June 1850. 



The following judgment was delivered out to the 
parties by the Lord Chancellor, previously to resigning 
the Great Seal. 



There 



(a) 6M.^Gr.25l. 
lb) 5 Mod. 13. 

(c) 5 Mod. 30. 

(d) SS.^A. 52. 



(e) 6 Ihwl. Pr, Co. 776. 
(g) 3 Brod. 4- B. 275. 
(h) 14 State Trials, 39. 
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There is much obscurity as to the proper mode of 
proceeding upon petitions of right after the stage whidi 
this case has attained* when the subject-matter is not 
properly cognizable by a Court of law. I do not, how- 
ever, find it necessary to pursue any inquiry upon that 
subject, finding in the peculiar &cts of this case quite 
sufficient to justify the order I propose to make. 



1850. 



MONCKTON 

V. 

The 

Attobmbt 

Gbnbral. 



The parties prosecuting the petition of right are Ca- 
therine Robson and Isabella AinsUy^ who came in before 
the Master, under a decree of 1794 directing an inquiry 
who were the next of kin of Samuel Troutbeck and an 
order of 1825. The Master having in 1813 reported 
that only one person (not either of these Petitioners) 
had claimed but which claim had been disallowed and 
that there were no next of kin or heir-at^lawj and the 
property having in 1815 and 1816 been accordingly paid 
to the officer of his Majesty's Treasury, an order was 
made of 23rd June 1825 upon the petition of the pre- 
sent Petitioners and their then husbands and another 
person, with the consent of the Attorney-General, re- 
ferring it again to the Master to make the general 
inquiry as to the next of kin and heir-at-law of Samuel 
Troutbeck ; and these parties having made their claim 
before the Master, it was by his report oi June 1827 
disallowed. Exceptions taken by the present Pe- 
titioners to this finding were overruled; but upon 
appeal an issue .was directed, which produced a ver- 
dict against the claim. A motion for a new trial was 
refused, and a similar motion having been made in 1833, 
upon the ground of the discovery of new evidence, that 
motion was also refused. All these orders were, upon 
an appeal to the House of Lords, affirmed in 1843. 



Both their husbands having died, the Petitioners, in 
1845, applied by petition of right for payment of the 

E e 4 money 
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money so transferred to the Treasury, which petition 
received the usual Indorsement, '* let right be done," 
and, the usual commission having issued, the return 
finds certain facts confirmatory, as the Petitioners 
allege, of their case, and they now Insist that the 
Attorney-General is bound to meet their case upon 
this return by plea, traverse, or demurrer, which in 
effect would be to continue the litigation at law, and 
to try the cause upon the strength of the Petitioners' 
case alone. 



If the Petitioners had been parties strangers to the 
former proceedings and claiming by force of a dis- 
tinct and individual right, but in a manner which 
brought their claims within the ordinary jurisdiction of 
equity, much consideration would be due to the want of 
authority and precedent upon such a case ; but in the 
present, assuming that the ordinary course would be 
what the Petitioners allege it to be, the question still 
remains, would they, after what has taken place, be 
entitled to follow it. The proceeding by petition of 
right exists only for the purpose of reconciling the 
dignity of the Crown and the rights of the subject, 
and to protect the latter against any injury arising 
from the acts of the former ; but It is no part of its 
object to enlarge or alter those rights. When the 
petition Is referred to the Chancellor with the indorse- 
ment, ^^ let right be done," if such right, if it exist, be 
subject to certain rules of proceeding as to the means 
of its ascertainment and enforcement, such modes of 
proceeding must be followed, otherwise in attempting 
to effect the direction of the indorsement, the opposite 
effect would In many cases be produced. So, if the 
rights of the Petitioners, if proved to exist, have been 
bound by equities, such equities must be considered 
and permitted to operate upon such rights. 

What 
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What then is the case of the present Petitioners? 
They came in by special leave to claim as next of kin 
in 1825 before the Master in a cause in which the 
property in question was adminbtered ; they have failed 
before the Master, before the Court, before a jury, and 
before the House of Lords ; and they now insist that, 
disregarding all these proceedings, they are to recover 
the property, unless the [Attorney-General shall suc- 
ceed in a traverse of some fact in issue, or in some plea 
he may put in. Suppose the case had been one in 
which the claim might have been originally prosecuted 
either at law or in equity, and that similar proceedings 
in equity had taken place, it cannot][for a moment be 
supposed that what is now contended for would have 
been permitted, and the claimants allowed to prosecute 
their claim at law. Why then is not^ " right to be 
done " to these parties in the same manner? the Crown 
has put them upon the same footing as if theyfwere 
contending with a fellow subject, but that is|all itpias 
done. 
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My order will be according!l4;o the prayer of .the 
petition of the Attorney-General, adding3only,y" the 
Petitioners Catherine Robson and Isabella Ainsley being 
at liberty to institute such proceedings, or to make such 
applications in this Honorable Court, relative to the 
matter of the said petition of right, as they may be 
advised." 
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MEMORANDUM- 

The AUomey-General v. Pilgrim (a) was affirmed by 
the Lord Chancellor on the 25th February 1850, 

In re The Vale of Neath and South Wales Brewery 
Company 9 Exparte Walters (b), was affirmed by the 
Lord Chancellor on the 8th March 1850. 

In re the Vale of Neath and South Wales Brewery 
Company, Exparte White {c), was affirmed by the 
Lord Chancellor on the 8th March 1850. 



(a) 12 Beav. 57. (b) 3DeG.^ S. 149. 

(c) SDeG^SL 157. 
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CONTAINED IN THIS VOLUME. 



ACCOUNT. 

Principles on which the Court deals 
with settled accounts in reference 
to granting relief either by a de- 
cree to surcharge and falsify, or 
by a decree to take an open 
account. 

In a case where the accounting 
party was the solicitor or agent of 
the party sought to be charged, 
and it appeared that an item of 
600/. was inserted for professional 
charges in the account, which it 
was sought to treat as settled, no 
bill of costs having been delivered, 
and the 600/. exceeding by 75/. 
the sum really due : Held, that 
this was not such an error as 
could be set right by a decree to 
surcharge and falsify, but that the 
account must be dealt with as an 
open account* CoUman v. Me/- 
Ursh. Page 309 



ACQUIESCENCE. 
See Fraud on Marital Right. 



ACT OF PARLIAMENT. 

1. The corporation of the Trinity 
House were empowered by the 
Act 6 & 7 Will. 4. c. 79. to pur- 
chase lighthouses ; and the act 
directed that all the reasonable 
costs, charges, and expenses of 
reinvesting the purchase money 
should be borne by the Corpora- 
tion : Held, in the absence of any 
proof of an attempt to throw ex- 
pense upon the Corporation by 
an improper exercise of the power 
of reinvestment, that there was no 
limit to the number of separate 
investments, for the costs of which 
the Corporation were liable. Jones 
v. Lewis. Page 163 

2. Commissioners under a local Act 

of 
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of Parliament, the object of which 
was to supply the town of S. with 
water, were empowered to raise 
funds by assessment, to be ap- 
plied in certain specified ways, 
having immediate reference to the 
purposes of the act, and in other' 
ivise carrying the Act into execu^ 
tion : Held that, although the 
Commissioners might have pro- 
perly applied the funds raised in 
resisting a proceeding in Parlia* 
ment prejudicial to the object of 
the Act, yet they were not jus- 
tified in applying them to defray 
the expense of obtaining another 
Act of Parliament giving more 
extensive powers for carrying out 
the object of the existing Act. 
The Attorney -General v. Andrews* 

Page 225 
See Railway Company, 2. 

AFFIDAVITS. 
See Practice, 2. 

AGENT. 

An agent cannot get an adverse 
title, unless he can distinctly shew 
that the acts on which he relies 
are in respect of title, and not in 
respect of agency. The Attorney^ 
General v. The Corporation of 
London. Page 247 

AGREEMENT. 
See Railway Company, 2. 

ALLOTTEE. 
See Winding-up Acts, 1. 6« 



AMENDING PLEA. 
See Practice, 4. 

ANSWER. 
See Practice, 3. 6. 

APPEAL. 
See Practice, 2. 

ATTORNEY-GENERAL'S 
COSTS. 

See Practice, 11. 



BOND. 



The obligee of a bond having placed 
himself in such a position with 
regard to the principal debtor 
that he could not demand pay- 
ment of the bond until a certain 
agreement entered into with third 
parties liad been carried into ef- 
fect: Held that this was such a 
giving of time to the principal 
debtor as discharged a surety to 
the bond. Cross v. Sprigg. 

Page 113 



CAPITAL. 

» 

See WiMDiNO-up Acts, 2. 

CESTUI QUE TRUST. 

Sec Trustee. 

COM. 
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COMMISSIONERS. 
See Act of Parliament, 2. 

COMMITTEE. 
See LuKACT, 2. 

COMPENSATION. 
See Vendor and Purchaser, 1. 

COMPULSORY POWERS OF 
TAKING LAND. 

See Specific Performance. 

CONSTRUCTION. 

See Act of Parliament, 2. 
Copyright. 
Election. 

Lands Clauses Consolida- 
tion Act, 1845. 
Railway Company, 2. 
Vendor and Purchaser, 2. 

CONTRACT. 
See Equity, 2. 4. 

CONTRACT, RESCINDING.) 
See Vendor and Purchaser, 1. 

CONTRIBUTORY. 

See Winding-up Acts, 1, 3, 4, 5, 

6,7. 

COPYRIGHT. 

Whether in the condition of copy- 
right mentioned in the 4th section 
of the Designs Copyright Act 



(5 & 6 Vict. c. 100.) that the de- 
sign has before publication been 
registered, the term publication is 
limited to publication afler the 
design has been embodied and 
introduced into some fabric. 
QuiEre. Dalglish v. Jarvie, 

Page 231 

COSTS. 

See Act of Parliament, 1. 
Practice, U. 

CURATOR BONIS. 
See Lunacy, 3. 



DECREE. 
See Practice, 13. 

DEED. 
See Vendor and Purchaser, 2. 

DELAY. 
See Practice, 12. 

DEMURRER. 

A Railway Company having power 
under separate Acts of Parliament 
to make and purchase certain 
branch railways, in connection 
with their main line, were for 
those purposes respectively au** 
thorised to raise the requisite 
capital by the creation of new 
stock. Having issued scrip cer- 
tificates. 
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tlficates, but being about to apply 
the money subscribed in respect 
thereof to the prosecution of 
works on their original line, a 
holder of such scrip filed his bill 
on behalf of himself and all other 
the proprietors of such scrip 
against the Company and its Di- 
rectors, praying an injunction to 
restrain the Company and the 
Directors from employing any 
money which had been subscribed 
in respect of the new stock to- 
wards the completion of the ori- 
ginal line, or otherwise than in 
the completion of the works for 
which the money was subscribed. 
Held, overruh'ng demurrers of the 
Company and Directors for want 
of equity and want of parlies, 
first, That upon the construction 
of the Acts of Parliament creating 
the new stock, the capital raised 
by the scrip was not to be con- 
sidered as identical with or part 
of the original capital of the Coui- 
pany, and that the holders of the 
scrip had a clear equity to keep 
the Company in the application 
of the money raised to those pur- 
poses for which it was advanced. 
Secondly, that the Plaintiff, as 
owner of such scrip, had a right 
in that character to file his bill 
clear of any objection to which 
such bill might have been open 
had he merely been a member of 
the Company. Thirdly, a holder 
of scrip by purchase is invested 
with all the rights of the original 
subscriber. Bagshaxv v. The 



Eastern Union Railway Com' 
pant/, P«ge 389 

See Equity, 1. 

DIARY. 
See Evidence, 1. 

DIRECTOR. 
See Public Company. 

DISCOVERY. 

A Plaintiff is entitled to discovery 
from the Defendanty not oDly of 
that which constitutes his, the 
Plaintiff's, title, but also for the 
purpose of repelling what he an- 
ticipates will be the case set up 
by the Defendant. This does not 
extend, however, to a discovery 
of the evidence upon which the 
anticipated case of the Defendant 
is to be supported.- The object 
of the Act 21 Jac. 1. c. 14. was 
to put a Defendant litigating with 
the CrowjQ in the same situation 
as any other Defendant ; but this 
statute does not apply in equity, 
where, in the mattjer of discover}', 
the Crown and a subject litigating 
together are precisely on the same 
footing as ordinary parties. 

Sembk. A Defendant cannot 
protect himself from discovery on 
the ground of disclosing the evi<^ 
dence of his title, where his only 
allegation of title is negativing 
the title'of the Plaintiff. 

Where the bill charges that the 
Defendant is in possession of 

documents 
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documents which relate to the 
matters in question in the suit, 
the Defendant cannot protect 
himself from setting out a list and 
description of such documents by 
merely alleging his belief that 
they do not contain evidence or 
tend to shew the Plaintiff's title^ 
but he is bound distinctly to 
negative the allegations in the 
bill. The Attorney-General v. 
The Corporation of London. 

Page 247 



ELECTION. 

On a question of election by a party 
bound to elect between two pro- 
perties, it is necessary to inquire 
into the circumstances of the pro- 
perty against which the election 
is supposed to have been made ; 
for if a party so situated not being 
called on to elect continues in the 
receipt of the rents and profits of 
both properties, such receipt can- 
not be construed into an election 
to take the one and reject the 
other; and, in like manner, if one 
of the properties does not yield 
rent to be received, and the party 
liable to elect deals with it as his 
own by mortgaging the same &c. 
(particularly if this is done with 
the knowledge and concurrence 
of the party entitled to call for an 
election) such dealing will he un- 
available to prove an actual elec- 
tion as against the receipt of the 



rents of the other property. The 
liability of a party to be called 
upon to elect will not be affected 
by lapse of time so long as his 
interest in either of the subject 
matters of election is reversionary. 

«/. C being entitled in fee to 
undivided moieties of two freehold 
houses^ and also to an undivided 
moiety in a leasehold house, by 
his will devised '< all that my free- 
hold messuage or tenement with 
the garden " &c. referring to one 
of the houses only: Held that 
these words were a gift of the en- 
tirety of the house referred to, 
and raised a case of election as 
against the party entitled to the 
other moiety, and who took bene- 
ficially under the will. 

The construction of the devise 
above stated held to be corro- 
borated by the fact of the testator 
having used apt words in disposing 
of his interest in the leasehold. 
Padbury v. Clark. Page 298 

I 

EQUITY. 

L The shares of a proprietor in a 
Joint Stock Company were sold 
out without his authority, and not 
in conformity with the provisions 
of the deed by which the Com- 
pany was constituted. On a bill 
filed by the shareholder, alleging 
that the sale was the fraudulent 
act of the secretary of the Com- 
pany, and sanctioned by the Di- 
rectors, but assuming the trans- 
action to be valid as against the 
transferee, and praying that the 

loss 
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loss might be made good out of 
the assets of the Company, de- 
murrer for want of equity, allowed, 
on the ground that the bill stated 
no case for making the Company 
liable in damages. 

Held, also, that the transferee | 
of the shares was not a necessary 
party to the suit. Duncan v. 
Luntley, Page 30 

2. In a suit arising out of a contract 
between the Plaintiff and the De- 
fendant, it appeared that if the 
contract had been correctly acted 
on the Plaintiff would have had a 
legal right against the Defendant, 
but that he was deprived of this 
right b}' the acts of the Defend- 
ant and his agents : Held, under 
these circumstances and on de- 
murrer to a bill filed for discovery 
and for relief according to the 
terms of the contract, that for the 
Defendant to use these acts as a 
means of defeating the Plaintiff's 
remedy, was a fraud which the 
Court would interfere to pre- 
vent, and also that it was no 
answer to the Plaintiff's claim to 
say that the conduct of the De- 
fendant rendered him subject to 
an action for damages by the 
Plaintiff. M'Intosh v. The Great 
Western Railvoay Company, 74 

3. Although the Court will, in a 
proper case, exercise its juris- 
diction by injunction touching 
proceedings in Parliament for a 
private bill or a bill respecting 
property, yet it has no power Xo 
interfere to deprive a party of the 
right of applying to Parliament 



for a special law to supersede 
the rules of property by which 
he finds himself bound, whether 
arising from contract or other- 
wise. Heathcate v. TTie North 
Staffordshire Railway Company. 

Page 100 
4. A. and J9. entered into a joint 
adventure for the purchase of 
goods to be shipped to China, to 
be there sold, and the proceed^ 
of the sale invested in a home- 
ward cargo. A, was to render 
himself liable for the payment of 
the goods purchased, and B, was 
to supply A, with a share of the 
money by a fixed time, so as to 
enable A. to meet this liability. 
At the time fixed AL applied to 
B. for the money, but B. failed 
to supply it. In consequence of 
this, and after some negociation 
on the subject, A. offered to al- 
low B* to withdraw from the ad- 
venture altogether, and this offer 
was ultimately accepted. Down 
to the time when A, applied to B. 
for the money, A. had communi- 
cated to B. all the information 
which he possessed relative to the 
adventure and to its chances of 
success, which then appeared very 
doubtful ; but while the negocia- 
tion was going on A. received two 
letters from his correspondents in 
China f through whom the business 
was managed, the contents of 
which he did not communicate to 
2?. Held, in a suit impeaching 
the arrangement by which J9. gave 
up his share of the adventure, that, 
considering the relative situation 

of 
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of the parties, there was no obh'- 
gatlon on the part of A. to com- 
municate to B. the letters in 
question ; and that, there being 
no proof of misrepresentation by 
Asf the arrangement could not be 
set aside merely on the ground of 
the non*communication of the 
letters. M'Lure v. Ripley. 

Page 274. 

5. The owner of certain land re- 
quired by a Railway Company, 
on being served with the usual 

. notice, stated his desire to have 
the amount to be paid to him for 
compensation and damages settled 
by arbitration under the provi- 
sions of the Lands Clauses Con- 
solidation Act 1845. Arbitrators 
were accordingly appointed by 
the landowner and the Company, 
and these arbitrators not being 
able to agree upon an umpire, an 
umpire was ultimately appointed 
by the Commissioners of Rail- 
ways. In the meantime the Com- 
pany having paid into the Bank 
the amount claimed by the land- 
owner, and having given the bond 
required in such cases by the Act, 
entered upon the land. The ar- 
bitrators not having made their 
award in time, the questions of 
compensation and damage came 
before the umpire, who made his 
award, giving the landowner a 
much less sum than that claimed 
by him from the Company. The 
landowner having refused to de- 
liver an abstract of title, or to 
take any steps for conveying the 
land, the Company proceeded, 
Vol. II. 



under the provisions of the Act 
applicable to such a case, and paid 
into the Bank the sum awarded 
by the umpire. They then pre- 
sented a petition for payment out 
to them of the sum paid in by 
them before taking possession of 
the land. The landowner, in the 
meantime, had taken proceedings 
at law, to set aside the award on 
various grounds, but without suc- 
cess, and was, at the time when 
the petition was presented, pro- 
secuting an action against the 
Company to recover the amount 
originally claimed by him. Under 
these circumstances the landowner 
opposed the petition of the Com- 
pany, but the Lord Chancellor 
made the order prayed, holding 
that the landowner was not en- 
titled to avail himself of the se- 
curity provided by the Act in the 
deposit of the money, and at the 
same time to repudiate the pro- 
ceeding, the benefit of the result 
of which it was the object of the 
Act thus to secure to him. Ex 
parte the Wilts, Somerset and Wey* 
mouth Railwat/ Act. In re C /^. 
Fooks. Page 357 

See Solicitor and Articled 
Clerk. 
Public Company. 



EVIDENCE. 

1. An entry in the diary of a soli- 
citor's clerk, who had become 
lunatic, not allowed to be read in 
evidence of a matter concerning 
F f which 
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which it was not the duty of the 
clerk to have made such entry. 
Coleman v. Mellersh. Page 309 
2. A receipt not having a proper 
stamp cannot be used as evidence 
of a matter collateral to the pay- 
ment of money. Thus, in a case 
where it was sought to prove an 
agreement for purchase by means 
of a receipt for the purchase- 
money, such receipt not being 
properly stamped : Held, that 
the evidence could not be ad- 
mitted. Evans v. Prothero, 319 

See PaACTicE, 8. 



FOREIGN COUNTRY. 

See Winding-up Acts, 2. 

FORFEITURE, CLAUSE OF. 
See Will. 

FRAUD. 

See Equity, 4. 

Railway Company, 2. 

FRAUD ON MARITAL RIGHT. 

A woman a few days before her 
marriage, and without the know- 
ledge of her intended husband, 
transferred a sum of stock to 
trustees, upon a parol trust, as 
alleged by the trustees, for her 



separate use for life, and, after 
her death, for the benefit of her 
children. The fact of this transfer 
became known to the husband 
some time after the marriage. 
The dividends were received by 
the wife from the date of the 
marriage until her death, which 
took place seventeen years after. 
After her death, the husband filed 
a bill praying a transfer of the 
stock, and containing a statement 
that the dividends were duly paid 
to the wife during the coverture. 
Held, under the circumstances, 
that the husband was precluded 
from asserting his claim to the 
stock, as having been transferred 
in fraud of his marital right. 
Loader v. Clarke. Page 382 

FRAUDULENT USE OF LE- 
GAL RIGHTS UNDER CON- 
TRACT. 

See Equity, 2. 



.1 »> 



GENERAL ORDERS. 

(2Srd Order of 26th Auguit, 1841.) 

See Practice, 5. 
(38th Order of 26th August, 1841.) 

See Practice, 3. 



HUSBAND AND WIFE. 
See Practicr, 6. 

INJUNCTION. 
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INJUNCTION. 

1. A Court of Equity irill not ex- 
ercise ill jurisdiction by injunc- 
tion at the instance of an indivi- 
dual against an alleged nuisance, 
without a previous trial at law, or 
without its being clearly proved 
that the Plaintiff has suBtained 
Kuch Gubitantial injury as would 
have entitled him to a verdict for 
damages in an action at law. 
The Defendant diverted a stream as 
it passed through his premises, 
but restored it undiminished as 
to the quantity of water to its 
former channel, before it reached 
the premises of the Plaintiff; the 
Defendant alto employed the 
stream while on his premises, in a 
way which rendered the water 
unfit for ordinary uie; but he 
alleged that the water, by the 
time it reached the Plaintiff's 
lands, was freed to the utmost 
possible extent from any noxious 
ingredients with which h had be- 
come impregnated, and it did not 
appear that any actual damage 
was sustained by the Plaintiff. 
Under these circumstances the 
Lord Chancellor dissolved an in- 
junction which had been granted 
by the Vice- Chan eel I or, restrain- 
ing the Defendant from using 
and diverting the water. Eim- 
hint V. Spencer. Page 45 

•2. A party agreed with a Railway 
Company to withdraw hia opposi- 
tion to iheir bill in Parliament, in 
consideration of their completing 



their line of railway in a parti- 
cular manner. The Company 
subsequently found themselves 
unable to carry their contract 
into execution, and gave notice 
of their intention to apply to Par- 
liament for an act to authorise 
them to abandon their scheme. 
The Lord Chancellor dissolved an 
injunction, granted by the Vice- 
Chancellor of England at the suit 
of the party, with whom the 
Company had contracted, re- 
straining the Company from mak- 
ing this application, Healkcote v. 
The North Stqffbrdthire liailwajf 
Company. Page 100 

See Equity, S. 

Pb AC TICK, 9. 

Railway Cohpamt, 1. 

INSOLVENCY. 
See PaACTiC£, 4. 

ISSUE DEVISAVIT VEL NGN. 
See WiLL. 



JOINT STOCK COMPANY. 
See EQUiTy, 1. 



LANDS CLAUSES CONSOLI- 
DATION ACT, 1845. 
Whether, in a case depending ex- 
clusively on a notice to take land 
F f 2 given 
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given by a Company under the 
provisions of the Lands Clauses 
Consoh'dation Act 184'5, the Court 
will interfere to compel the Com- 
pany to adopt the subsequent 
proceedings directed by the act 
for giving compensation to the 
landowner. Quare ? 
Id a case where such a notice had 
been followed by a claim to com- 
pensation on the part of the land- 
owner, and a subsequent agree- 
ment between the parties, which 
claim and agreement was, how- 
ever, ultimately abandoned and re- 
pudiated on both sides, the Court 
allowing a demurrer to a bill filed 
by the landowner, refused to inter- 
fere to compel the Company, who 
were in possession of the land, to 
summon a jury, holding that in this 
case the notice per se did not 
give the Court jurisdiction, and 
that the rights of the parties were 
to be regulated by the provisions 
of the 68th and 85th sections of 
the Lands Clauses Consolidation 
Act, 1845. 

The provisions of the 68th sec- 
tion of the above act apply to the 
case of land taken under those of 
the 85th section. Adan^s \. The 
London Sf Blackwall RaUxnay Com* 
pany. Page 118 

See Equity, 5. 

LEASE. 
See Railway Company, 2. 



LIABILITY. 

See Equity, 1. 

Winding-up Acts, 3, 4. 

LORD CHANCELLOR. 
See Practice, IS. 

LUNACY. 

1. On petition under the Act 

1 Will. 4. c. 60., the Court never 
interferes in the administration of 
the trusts, but merely substitutes 
a trustee in the place of the lu- 
natic. In re Ward. Page 73 

2. Order made for payment of lu- 
natic's maintenance to a married 
woman (committee of the person) 
on her separate receipt, her so- 
licitor undertaking that the money 
should be duly applied. In re 
Edwards. 134 

3. Application by the curator bonis 
of a Scotch lunatic for the trans- 
fer of stock standing in the lu« 
natic's name in the Bank of Eng* 
land refused ; the Lord Chancellor 
not being satisfied that the security 
given by the curator in Scotland 
was sufficient, and holding that it 
was a matter of discretion to re- 
fuse or accede to the application. 

Terms of order of reference to 
the Master in such a case, the 
decreet of the Scotch Court ap- 
pointing the curator not being 
sufficient to establish the lunacy 
under the terms of the Acts 1 & 

2 Geo. 4. c. 15. and 1 WUL 4. c. 65. 
In re Stark. 174 
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MARRIED WOMAN. 
See Lunacy, 2. 

MISAPPROPRIATION OF 
CAPITAL. 

See Demurrer. 



MISTAKE. 
See Vendor and Purchaser, 2. 

MORTGAGEE. 

See Trustee. 

MORTGAGOR. 

See Trustee. 



NUISANCE. 
5^^ Injunction, 1. 



PAROL TRUST. 
See Fraud on Marital Right. 

PARTIES. 

See Demurrer. 
Equity, 1. 

PETITION OF RIGHT. 

When a petition of right is referred 
to the Lord Chancellor with the 



indorsement " let right be done," 
if such right supposing it to exist 
be subject to certain rules of pro- 
ceeding for its ascertainment and 
enforcement, those rules must still 
be followed, and the rights of the 
parties will be bound by all equi- 
ties to which they are properly 
subject. Monchton v. The At* 
tomet/'GeneroL Page 402 

PLEA. 
See Practice, 4. 

PLEADING. 

See Discovery. 
Equity, 1. 
Practice, 4. 

PRACTICE. 

1. Where a party not being a party 
to the suit, desires to have the 
same reheard, he must apply to 
the Court in the first instance for 
permission to present a petition 
of rehearing. Berry v. The At^ 
torney- General. 1 6 

2. Although there is no rule of 
practice, that in cases where the 
will is in contest in the Ecclesias- 
tical Court, the Court of Chancery 
will not grant a receiver where 
the property is in the hands of the 
executor, yet it must be clearly 
shewn that the nature and posi- 
tion of the property is such as to 
warrant the interference of the 
Court. 

Under what circumstances fresh 

affidavits may be read on the 

F f 3 hearing 
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hearing before the Lord Chan- 
cellor of a motion to discharge 
or vary an order of the Vice- 
Chancellor. Whilniorth v. Whyd- 
don. Page 52 

3. A bill filed against an arbitrator 
charged fraud and collusion be- 
tween the arbitrator and one of 
the parties to the awards and al- 
leged certain specific facts in sup- 
port of this charge. Held^ that 
the arbitrator <:ould not by deny- 
ing the fraud generally, protect 
himself from the obligation to 
answer the interrogatories as to 
the specific facts. 

The 38th Order of the 26th Au^ 
gust 1841 enables a Defendant to 
decline answering such interroga- 
tories only as anterior to that or- 
der, he might have protected him- 
self from answering by demurrer. 
Padley v. The Lincoln Waterworks 
Company* 68 

4. A plea by one of two Defendants 
of the insolvency of the other, 
held to be good, notwithstanding 
the insolvency occurred after the 
filing of the bill. 

Plea allowed to be amended 
by substituting the word " suit " 
for the word " bill." Sergrove v. 
Mayheto. 97 

5. The Lord Chancellor refused to 
make an order for the service of 
a copy of the bill, under the terms 
of the 23rd Order of the 26th 
August 1841, upon a Defendant 
in Ireland, Lorton v. Kingston, 

139 

6. Practice as to enforcing answers 
from husband and wife, where the 



latter is living separate from her 
husband, and out of the jurisdic- 
tion. Nichols y. Ward. 

Page 140 

7. The Lord Chancellor refused 
upon motion to appoint a receiver 
of a partnership, where the ques- 
tion raised was, whether the part- 
nership had been dissolved; but 
directed an issue to try that fact. 
Fairbum v. Pearson. 144 

8. The general rule is, that deposi- 
tions taken de bene esse are not 
to be published in cases where 
the witness might have been, and 
was not, examined in the regular 
way, the proper period for such 
examination being between the 
time when the cause is at issue, 
and when publication passes. This 
general rule is^ however, liable to 
exception in a special case. Where 
the right or liability to account 
is in question in a cause and not 
particular items of account, it 
would be improper for the pur- 
poses of the hearing to examine 
witnesses upon particular items 
not specially charged in the plead- 
ings to be erroneous ; and, there- 
fore, in such a caae, and as an 
exception to the general rule, the 
depositions of a witness examined 
de bene esse as to particular items 
might be published after the hear- 
ing of the cause, although such 
witness might have been, and had 
not been, examined in the regular 
way before publication passed. 
Semble. 

The case of a witness examined 
de bene esse as to the general cor- 
rectness 



INDEX TO THE PRINCIPAL MATTERS. 



4.27 



rectness of accounts, and not ex- 
amined subsequently as he might 
have been in a regular way, held 
not to constitute an exception to 
the general rule ; and a motion 
af^er the hearing to publish his 
evidence for the purpose of using 
it in the Master's office refused. 
Forsyth v. Ellice. Page 209 

9. A party is entitled to move to 
dissolve an injunction, if, from 
ambiguity in its terms> he may 
under any construction of the 
order be prejudicially affected. 

It is the duty of a party asking 
for an injunction to bring under 
the notice of the Court all facts 
material to the determination of 
his right to that injunction; and 
it is no excuse for him to say that 
he was not aware of the import- 
ance of any facts which he has 
omitted to bring forward. Thus, 
where a Plaintiff obtained an ex 
parte injunction on the facts 
stated in the Bill, but other facts 
came out in the Defendant's an- 
swer raising a question of law on 
which the right of the Plaintiff to 
the injunction depended: Held, 
that the omission of the Plaintiff 
to bring these facts under the 
notice of the Court was of itself a 
sufficient ground for dissolving 
the injunction* Principles on 
which the Court acts on an appli- 
cation for an injunction to restrain 
a party from prosecuting a legal 
right. Dalglish v. Jarvie, 231 

10. One of several Defendants by 
his answer admitted the possession 



of documents ; but by an affidavit 
subsequently filed, stated that 
since his answer he had deposited 
them with one of his co-Defend- 
ants. A motion for their produc- 
tion refused in the absence of 
the co-Defendant. Burbidge v. 
Robinson. Page 244 

11. In a suit by the Attorney-Ge- 
neral the general rule as to costs is, 
that, as the Crown does not pay 
costs, the Attorney-General does 
not receive costs where^ if a pri- 
vate individual, he could have been 
called on to pay them. Where, 
however, if a private individual 
he could not have been called on 
to pay costs, the rule does not 
apply. Thus, in a case where the 
Attorney-General had excepted 
to the Defendant's answer for in- 
sufficiency, and the exceptions 
had been allowed by the Master ; 
|ield, on affirming this decision, 
by the Master of the Rolls, and 
subsequently on appeal by the 
Lord Chancellor, that the Attor- 
ney-General was entitled to costs, 
the rule being that a party who 
merely supports the decision of a 
competent jurisdictionr is never 
called on to pay the costs of so 
doing. 

The decision of the House of 
Lords on the question of costs 
in the case of The Corporation of 
London v. The Attorney* General^ 
1 H. L. Ca, 471. observed upon. 
The Attorney-General v. The Cor* 
poration of London. 24-7 

12. Effect of delay on the part of a 
Plaintiff in equity, seeking to stay 

F f 4 a pro- 
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a proceeding at law, M^Lure v. 
Eiplej/. Page 276 

13. In a suit in which an incor- 
porated Company were Plaintiffs, 
a decree was pronounced by the 
Vice-Chancellor of England^ in 
favour of the Plaintiffs^ and was 
affirmed on appeal by the Lord 
Chancellor. The Defendant hav- 
ing afterwards discovered that the 
Lord Chancellor was a shareholder 
in the Company, moved to dis- 
charge his Lordship's order, on 
the ground that his interest in the 
matter rendered the order void. 
ITie Master of the Rolls having, 
at the request of the Lord Chan- 
cellor, heard this motion, was of 
opinion that it ought to be refused 
with costs. The Defendant having 

* subsequently been committed for 
the breach of an injunction granted 
in the suit, and made perpetual 
by the decree, moved to set asjde 
the order for his committal, and 
at the same time renewed his 
former motion, seeking also to 
stay all proceedings in the suit, 
and to take the bill off the file. 
The Master of the Rolls who, on 
this occasion, sat with the Lord 
Chancellor, adhered to his former 
opinion, holding also that there 
was nothing, in the circumstance 
that the objection of interest did 
not appear on the record, or other- 
wise in the case, which prevented 
the Defendant from bringing the 
decree or any order made in the 
suit by the Lord Chancellor by 
appeal before the House of Lords, 
or from obtaining a second re- 



hearing of the same before the 
Lord Chancellor. The Lord 
Chancellor concurring in the 
opinion of the Master of the Rolls, 
the application was dismissed, with 
costs. 

The signing of an order or de- 
cree of a subordinate Judge by 
the Lord Chancellor, makes it, in 
point of form, the order or de- 
cree of the Lord Chancellor ; The 
Grand Junction Canal Company 
V, Dimes, Page 285 

See Evidence, 2. 

Petition of Right. 
Will. 

PREMIUxM. 

See Solicitor and Articled 
Clerk. 

PRODUCTION OF DOCU- 
MENTS. 

See Practice, 10. 

PROVISIOI^rAL COMMITTEE- 
MAN. 

See Winding-up- Acts, 3, 4, 5. 

PUBLICATION OF DEPO- 
SITIONS. 

See Practice, 8. 

PUBLIC COMPANY. 

At a meeting of a Company regu. 
larly convened, resolutions were 
passed, removing certain Direc- 
tors for misconduct, the deed of 
settlement of the Company pro- 
viding that such a meeting might 

remove 
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remove any Director ** for negli- 
gence, misconduct in office, or 
any other reasonable cause." 
Other Directors were subsequently 
elected in their place. A bill was 
then filed by the removed Direc- 
tors to set aside the proceedings 
of the meeting, and the election 
of the new Directors. Held, on 
a motion for an injunction to re- 
strain the new Directors from act- 
ing, that the expression << reason- 
able cause " in the Company's 
deed did not refer to such a cause 
as in a Court of justice would be 
held reasonable, but only to such 
a cause as should be deemed rea- 
sonable by the shareholders as- 
sembled at a meeting duly con- 
vened, and therefore that the 
Court had no jurisdiction to inter- 
fere ; nor, where no case of 
direct fraud was proved, to deter- 
mine whether the decision of the 
meeting had, or had not, been 
unduly influenced by unfounded 
statements, made by persons 
taking an active part in the pro- 
ceedings. Indervoick v. Snell. 

Page 216 
See Equity, 2. 3. 

Railway Company, 2. 



RAILWAY ACTS. 
See Specific Performance. 

RAILWAY COMPANY. 

1. The Directors of a Railway Com- 
pany with the concurrence of a 



majority of the shareholders, on 
finding the original undertaking 
impracticable, proceeded to con- 
struct a small portion only of the 
works. On an application by an 
individual shareholder on behalf 
of himself and the other share- 
holders for an injunction to re- 
strain this proceeding, the Court 
refused to interfere, on the ground 
of the acquiescence of thePlain- 
tiff ; and also that the other share- 
holders had for eighteen months 
previously to filing the bill known, 
or had had the means of know- 
ing, the acts complained of. 
Graham v. The Birkenhead^ Lau" 
cashire and Cheshire Junction 
Railway Company. Page 146 
2. A bill before Parliament for the 
purpose of enabling one railway 
Company to grant to another 
railway Company a lease of cer- 
tain contemplated lines of rail- 
way, was opposed by a third 
Company. An agreement was 
ultimately come to by which, in 
consideration of the third Com- 
pany withdrawing their opposi- 
tion, the other two Companies 
engaged to conduct their traffic in 
a certain specified manner, so as 
not to prejudice the interests of 
the third Company. Held, over- 
ruling demurrers to a bill filed by 
the third Company for a specific 
performance of this agreement, 
that there was nothing in the 
agreement contrary to the duty 
which the parties respectively 
owed to Parliament, or to the pub- 
lic and their own subscribers. :* ' 

Held 
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Held also, on the construction 
of the Act of Parliament, that the 
operation of the agreement was 
not postponed until all the con- 
templated lines were completed; 
but that the rights and liabilities 
of the two Companies inter se, on 
which the agreement with the 
third Company depended, arose 
on the completion of any one of 
the contemplated lines. The 
ShrexDsbury and Birmingham 
Railway Company v. The London 
and North Western Railway Com' 
pany* Page 324 

See Demurrer. 
Equity, 2, S. 5. 

RATES. 
See Act of Parliament, 2. 

RECEIPT. 
See Evidence, 2. 

RECEIVER. 
See Practice, 2. 7. 

REHEARING. 
See Practice, 1. 



SALE UNDER ORDER OF 
COURT. 

See Vendor and Purchaser, 1. 

SERVICE. 
See Practice, 5. 



SETTLED ACCOUNTS. 

See Account. 

SOLICITOR AND ARTICLED 
CLERK. 

An attorney, to whom a clerk was 
articled, died before the articles 
expired ; Held, that the Court had 
jurisdiction to entertain a claim 
for the return of a part of the 
premium, and that such claim con- 
stituted a debt payable out of the 
assets of the Attorney ; Hirst v. 
Tokon. Page 1S4 

SPECinC PERFORMANCE. 

Although the compulsory taking of 
land under the provisions of rail- 
way acts, may, to a certain extent 
and for certain purposes, place the 
Company and the land owner in 
the relative position of purchaser 
and vendor, yet it does not follow 
that a Court of Equity wiH decree 
the specific performance of such 
sales. Adams v. The London and 
Blackwall Railway Company. 

118 
See Railway Company, 2. 

Vendor and Purchaser, 1. 

STATUTES. 

21 Jac. 1. c. 14. See Discovery. 
1 & 2 Geo, 4. c, 15. See Lunacy, 

3. 
1 Will. 4. c. 60. See Lunacy, 1. 
1 Will, 4. c. 65. See Lunacy, 3. 
6 & 7 WiU. 4. c. 79. See Act of 

Parliament. 1. 

8 Vict. 
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8 Vici. c. 18. See Equity, 5. 
Lands Clauses Consolidation 
Act, 1845. 

11 & 12 Vict. c. 45. See Winding- 
up Acts. 

12 & 13 Vict. c. 108. Sec Winding- 
up Acts. 

SURETY. 
See Bond. 



TRUSTEE. 

The circumstance that two parties 
stand to each other in the relation 
of trustee and cesiui que trust does 
not affect any dealing between 
thein unconnected with the subject 
of the trust. 

Thus the rule that a trustee 
cannot purchase from his cestui 
que trust does not extend to a 
purchase by a mortgagee from his 
mortgagor. Knight v. Marjori- 
banks. Page 10 

See Lunacy, 1. 



VENDOR AND PURCHASER. 

1. If property not intended to be 
sold, be, by the ignorance or neglect 
of the vendor's agent, included in a 
contract for sale with other pro- 
perty intended to be sold, a case 
raav arise in which the Court will 
refuse to compel the specific per- ! 
forraancc of the whole contract ; ! 



and if, in such case, the purchaser 
should decline to take so much as 
was intended to be sold, the course 
which the Court might adopt 
would probably be to abstain from 
interfering, leaving the purchaser 
to his remedy at law, but it cer- 
tainly would not rescind the con- 
tract. This course, however, can- 
not be followed in reference to 
sales, under orders of the Court, 
in which the Court must decide 
whether the sale is to be carried 
into effect, or the property resold; 
but in these cases it is expedient, 
as far as possible^ to adopt the 
rules which regulate the practice 
as between ordinary vendors and 
purchasers. 

Thus, in the case of a sale under 
the order of the Court, it being 
clear that a certain portion of pro- 
perty was not intended by the 
vendor to be included in the con- 
tract of sale, the Court, in the ab- 
sence of any proof of misconduct 
in the purchaser or his agent, re- 
fused to compel a specific per- 
formance by the purchaser, ex- 
cluding the portion in question. 

The purchaser, however, elect- 
ing to take exclusive of the portion 
of property in dispute, the Court 
ordered accordingly, and without 
compensation. Alvanley v. Kin^ 
nnird. Page 1 

2. JV. //. was entitled for life to the 
interest of certain residuary estate 
to the principal of which the wife 
of A, J, was entitled absolute. 
IV, H. being largely indebted to 
A, «/., executed an indenture, as- 
signing 
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signing to A. .7. all his W. i/.'s 
interest in the said residuary estate. 
It was subsequently discovered 
that the residuary estate consisted 
partly of a fund, the existence of 
which was unknown to either of 
the parties at the time of the 
execution of the indenture. W.H, 
thereupon filed a bill which, not 
complaining that the indenture 
had been executed by fraud,sought 
to exclude from its operation the 
additional fund by treating the 
indenture merely as a security for 
the amount then due from JV, //. 
The Lord Chancellor, under these 
circumstances, dismissed the bill^ 
holding that the words of the in- 
denture were sufficient to pass the 
interest of IV. //. in the fund in 
question, and that no case was 
made in the pleadings for re- 
forming the instrument. Hoxvkins 
V. Jackson. Page 372 

See Trustee. 

VICE-CH A NC ELLO R. 
See Practice, 13. 



WILL. 



A testator being subject to a com- 
mission of lunacy, gave by his 
will certain benefits to his only 
daughter, a married woman, who 
was also his heiress-at-law, and 
declared that, if she or her hus- 
band, or any person on their or 
either of their behalf, should dis- 
pute his will, or if any proceed- 



ings should be taken by any per- 
son whomsoever, by any possible 
result of which any estate or in- 
terest could be in any way at- 
tainable by his daughter or her 
husband of larger extent than 
was intended for her by the will, 
and she and her husband should 
not formally disavow, stay, or re- 
sist such proceedings to the best 
of their ability, then he revoked 
the benefits given to her. The 
heiress-at-law, on occasion of her 
marriage and during her minority, 
had joined with her husband in 
assigning her expectant interest 
to the trustees of her marriage 
settlement. The trustees of the 
will filed their bill to have the 
will established and the trusts 
carried into execution, and ad- 
duced proof of the sanity of 
the testator at the date of his 
will ; to this suit the heiress-at- 
law, and the trustees of the settle- 
ment were made parties. Held, 
without deciding on the validity 
of the settlement, that the Plain- 
tiffs were bound to prove their 
title as against the trustees of the 
settlement, and the Court accord- 
ingly, at the instance of these 
trustees, directed an issue dcvi- 
savit vel non. 

In order to protect the heiress- 
at-law from the clause of forfeiture 
contained in the will, the Court 
directed a statement to be in- 
serted in the order, that the issue 
was directed at the instance of 
the trustees of the settlement. 
Cooke v. Cholmondeley. Page 1 8 

WINDING- 
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WINDING-UP ACTS, 1848, 1849- 

1. An allottee of shares paid the 
required deposit thereon, and re- 
ceived the scrip certificates of the 
shares, acknowledged the receipt 
thereof, and was registered as a 
shareholder. The Company com- 
menced operations before its ca- 
pital was fully subscribed, but 
afterwards discontinued its busi- 
ness as unprofitable, the scheme 
being neither fraudulent nor abor- 
tive. The allottee was held to be 
a contributory, although he had 
not signed the deed of settlement, 
nor paid any of the calls when 
demanded, nor taken any part in 
the affairs of the Company. 

Observations by the Lord Chan- 
cellor on the effect of placing the 
name of a person on the list of 
contributories. In re The Uni- 
versal Salvage Company^ Ex parte 
the Earl of Mansfield, Page 57 

2. A Company formed for making a 
railway in Spain, one-third of 
the capital of which was appro- 
priated to Spanish subscribers, 
was conducted bv a board of Di- 
rectors in London, assisted by a 
committee at Madrid.' Held, that 
this was an English Company, and 
within the provisions of the Wind- 
ing-up Acts. 

In this case it appeared that 
the money subscribed by the 
Spanish shareholders had been re- 
turned: Held, that such a reduc- 
tion of the capital was a sufficient 
ground for winding up the Com- 



pany. In re Madrid and Valencia 
Railway Company, Ex parte 
Turner, JSx parte James. Page 169 

3. A, B., one of the Provisional 
Committee of a Joint Stock Com- 
pany, became desirous of with- 
drawing. He thereupon declined 
to take the shares proposed to be 
allotted to him as a Provisional 
Committee-man, and gave autho- 
rity to the Secretary of the Com- 
pany to withdraw his name from 
the list of the Provisional Com- 
mittee. This authority was not 
acted upon, and the name of A. 
B, continued on the list of the 
Provisional Committee. No shares 
were allotted to him, but he sub- 
sequently attended meetings of 
the Provisional Committee, and 
paid various sums of money in 
pursuance of resolutions passed at 
those meetings towards liquidat- 
ing the liabilities of the Company. 
Held, under these circumstances, 
and without deciding the ques- 
tion, whether the mere fact of 
being a Provisional Committee- 
roan would have subjected him to 
any liability, that the name of A. 
B, was rightly inserted in the list 
of contributories of the Company. 
In re 7'he Direct Exeter, Plymouth, 
and Devonport Railway Company, 
Ex parte Besley. 176 

4. The mere fact of being on the 
Provisional Committee of a Com- 
pany, does not make a party a 
joint contractor with those who 
act and make contracts, and, there- 
fore, does not render him liable 
as a contributory within the mean- 
ing 



i 



434 



INDEX TO THE PRINCIPAL MATTERS. 



ing of the Winding-up Acts. In 
re The Wolverhampton ^ Chester ^ 
and Birkenhead Junction Railway 
Company Ex parte Cottle- 

Page 185 

5. A. B. in a letter assenting to be- 
come one of the Provisional Com- 
mittee of a Railway Company, 
expressly stated that this assent 
was to be taken subject to his ap- 
proval of the plans and course of 
the line when definitely fixed 
upon, and so that he should be 
held free from all liabilities. His 
name was thereupon inserted in 
the list of the Provisional Com- 
mittee ; and he attended two 
meetings of the Committee, but 
took no part whatever in the pro- 
ceedings. At one of these meet- 
ings a committee of management 
was appointed. A, B. subse- 
quently desired that his name 
might be struck out of the com- 
mittee, and it was struck out ac- 
cordingly. Held, under these cir- 
cumstances, that the principle of 
the decision in the last case {Ex 
parte Cottle) applied, and that, 
independently of the stipulation 
contained in his letter. A, B. hav- 
ing neither expressly nor im- 
pliedly assented to any act afiect- 
ing him with liability, the name 
of A. B, ought not to be inserted 7, 
in the list of contributorics of the 
Company* In re The Direct Ex* 
eier, Plymouth, and Devonport 
Railway Company, Ex parte Ro- 
berts. 1 92 

6* By the deed of settlement of 
a Company, made between tlie 



persons referred to as named in a 
schedule stated to be annexed to 
the deed of the first part, and cer- 
tain parties named and described 
of the second and third parts, it 
was provided that the Directors 
might declare forfeited cbe shares 
of any party to the deed who did 
not execute it before a certain 
time specified ; and also^ that on 
any transfer of shares being made, 
the transferee should take upon 
himself all the antecedent liabili- 
ties of the transferor. There was 
no schedule to this deed, but it 
was executed by several other 
parties besides those of the second 
and third parts. A. i?., an allottee 
of shares, paid his deposit and 
some calls> but did not execute 
the deed within the time limited, 
and the Directors in consequence 
declared his shares forfeited, and 
carried them over to the share ac- 
count of the Company. A. B. sub- 
mitted to this forfeiture, and never 
made any claim on the Company. 
Held, that the name of A. B. was 
rightly excluded from the list of 
contributorics of the Company. 
In re Kollman's Railway, Loco^ 
motive^ and Carriage Improvement 
Company t Ex parte Beresford. 

Page 197 
A shareholder in a Joint Stock 
Company, the provisions of whose 
deed required that every transfer 
should be executed both by the 
transferor and transferee, sold his 
shares, the purchaser buying them 
on behalf of his son, and procur- 
ing the name of his son to be in- 
serted 
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serted in the list of shareholders 
of the Company. The transfer 
was executed by the vendor, but 
not by either the purchaser or his 
son. It appearing that the son, 
from the first, repudiated the 
shares ; and that the purchaser 
never intended to accept them on 
his own account : Held (without 
deciding any question of liability 
between the vendor and the pur- 



chaser), that the vendor had not 
made a valid transfer of his shares, 
and was rightly placed on the list 
of contributories of the Company. 
In re The St, George Steam Packet 
Company^ Ex parte Hennessy. 

Page 201 

WITNESS. 
See Practice, 8. 
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